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CHAPTER THE FIRST. 


Of the Origin of the Juriſdiction of the Courts. > . 


onde 


N a work calculated to aſſiſt the ſtudent and attorney 
in attaining a competent knowledge of the practice of 
the courts of King's Bench and Common Pleas, I flatter 
myſelf, that ſome account of the origin of the juriſdiction: of 
thoſe .courts, and of the proceſs uſed therein, will not be 


unacceptable to the one, or thought uſeleſs and unneceſſary 
by the other. | | 


In the few pages I propoſe to dedicate to this ſubject, I. 
Wall firſt endeavour to ſhew the origin of the juriſdiction of 
the ſuperior courts in #/eftminſfter-hall, by taking a chro- 
nological view of their formation and eſtabliſhment. — 
Secondly, To. ſtate the original proceſs adopted by the 
* courts of King's Bench and on Pleas to bring parties 

before them. — And, laſtly, To point out the ſeveral altera- 
tions made in ſuch proceſs, together with the occaſion. of - 
ſuch alterations at different periods of time. 


| w | | 8 ; 1.4 * 
The neceſſity of underſtanding well the intent and opera- 
tion of the original -proceſs on which 2 ſubſequent 
proceeding throughout a cauſe is founded, will ſtrike every 
one n 8 hereaſter to be, of che pro- 
feſſion of the Law. Why one and the ſame writ ſhould 
ſometimes authoriſe one ſubject to deprive another of his per 
ſonal liberty, and at others only ſerve as a notice to appear to 
a ſuit inſtituted againſt him ;—or why ſuch a particular writ 
is plain to one ſpecies of injury, and why it will not afford 
ef for another, matters which are apt to confound. 
* Student at his firſt entrance into the profeſion * 
Vor. I. aa is, WT oO 
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= be undetſtantis them, his attendaner ew the eouytiioans 

© but be” of little Fvafl.“ To relie ve him, in ſome men- 
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With nw? to the * _ e ancient Britunt, dr 
car the Varioũs 1 22 that fuccelivaly broke in upon 
. both them and their conſtitation ve are ſo 
85 in the dark, that little can be faid of it with any tole- 
rable certainty.” *Bit in the genen f — Ne —— — 
cerded to the monarchy of Eng and, founded by 
Ot, we are rftitien the — — 
ether new- modelled, and the whole ki — re. 
n 1 gradual ſubordination of govern= 
ment; w herein every mar wis anfwerable to his immediate 
ler is den conduct, ard that of his nei 8. 
his eſtabliſhment the peopte were daffed” in derennarizy, 
ſifting of tem families each, who werenther pledges and 
= ders of ech other. Ten of theſe primaries maide 


'U rer divifror' of an htrdred, and ar indefinite u 
r of theſe hundreds compoſed the ei larger diwiſion of a 
unty. Oyer every claſs of people preſided the moſt diſ- 
r Who preſided over 
chuftty wete the alderman; (who; after the 2 inva 
and cönqueſt, was denomfnited hart); bal ſheriff, 
A Eoronet.” Over the Hundred; the lore; /andovere} 
bn preſided the tythingman, or porſholder. In the 
miſerable towns'ir which there was any trade; the po ˖e 
ere in all probability under ſorne/ ſpecles of corporate go- 
ment, the nature of which: we art little informed vf. 
8 — deſeribing the progreſs of ſociety; apptehends that 
We Ad. overnment exiſted in them; but ſay, that it 
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ulations through their ſeveral counties, in order to 
array. and claſs the people within them. Matters of debt 
and contract were uſually adjuſted, in the decennaries—but = 
the principal cauſes came. into the great county court, hel 
by the ſheriff, aſſiſted by: the Biſhop. and Earl, which had 
cognizance of, three ſeveral matters. —, Firſt, Of oftences _ 
againſt religion. — Secondly, Of temporal offences which. 
concerned the publick, as felonies, breaches of the peace, 
nuiſances, and the like. — Thirdly, Of civil actions, as 
titles to land, and ſuits upon debt or contract; and which, 
beſides held the view of frankpledge + which was. an inqueſt 
impannelled by the ſheriff, to ſee that every one above the age 
of. twelve:years had entered into ſome tything and taken the 
oath of allegiance. From the time of king Eagar, this 
great county court was divided into two,—the one a criminal 
the other a civil court. The criminal was called the ſheriff's 
tourn-»{ from which was derived the hundred. court and 
court-leet], which was a court held by the Sheriff and Biſho 
twice in the year, in the months following Zafter and Michal. 
mas, for the purpoſe of trying all criminal matters what- 
ever, The civil court retained the name of the county court 
{from which came the court-baron] and in it all the civil 
pleas of conſequence ariſing in the county were diſcuſſed and 
decided In the criminal court offences were enquired of 
by an inqueſt impannelled, and offenders were puniſhed ac- 
_ cording to the ſuperſtition of the times, if they did not purge 
themſelves of the matter wherewith they were charged by 
| ” therordead, by the corſned or morſel of execration, or by wager ' 
of lau with aſt ee page the civil court, parties com- 


plained againſt micht purge themſelves. by their ſureties. 

Trial by jury was alſo frequently uſed ; for that mode of trial 
is undoubtedly of Saxon original; though whether ſuch jury 

was compoſed only of twelve men, or whether they were 

bound to a ſtrict unanimity, is not preciſely known at this 
diſtanee oſ time. 


Buy che eſtabliſhment of theſe tribunals, the people were 
not drawn away from their domeſtic avocations, to attend 
their cauſes at a/ great diſtanee from home; due order was 
obſerved throughout the kingdom, the publick peace ſecured, 

Fand juſtice done to every one in an eaſy and expeditious 
mafmer by the intervention W of his neighbours. 

But in caſe N conceived himſelf to be aggrieved by 


the, jp ment, or if favour; or affection were ſhewn at the 


trial of the cauſe, there lay an appeal to. the king in his 
ſupreme Court, or gr Alff of the "ſtate, * 
0 3 5 11 a « 2 , 
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oftner; Where the 9 pleaſed, to conſult on 


this uppellani juriſdiction, mult have taken up a conſiderable 
ſhare öf the time allotted for the fitting of this great aſſembly 4 
it does not appear that there was any other Abundl ereQed 
for che hearing and inveſtigation of appeals from the inferior. 
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I forbear to mention of what perſons this court WAS ce me; 
ſed, as our greateſt, writers have differed on tlie ſubje&.—Per-. 
Eesthei rejudices and party views have not a little obſcured it. 
Nr. Lambuard in his Hrthelon ſays, that to this court were ſum- 
d the earls of each county, and the lords of each leet, and 
Itkewiſe the repreſentatĩves of the towns; choſen by the burgeſſes. 
But this idea of the ancient #7ttena-gemote. is appatently erro- 
neous, as it is pretty clear the conſtitution was not fo accurately 
defined at that early period, particularly as there are no traces 
to be found of r body ever ting in the great! 
council of the realm, during the time of the Sar, Sir EA .- a] e 
Coke ſeems to have fallen into the ſame error, in ſay ing, that,the , 
tenants in ancient iN | the privileges they claimed 
before the conqueſt] had that of not contributing to the wages 
of knights of the ſhire; and Sir Robert Athyns, and others, have 
followed that great lawyer in the ſame eftor, conceiving and 
wiſlüng to maintain that à repreſentati ve body was convened dur- 
ing che Anglo Saxon conſtitution; while other Writers have main 
tained a contrary opinion. Mr. Hume, in His firſt' appendix, 
has with great ability and | ingenuity handled the ſubſect, and 
ſays, chat it is univerſally agreed, that the aldermen, prelates, 
and earls, were a component part of che Mitiena· gemote, and that 
the only diſpute is about. the i or wiſemen, who, the mo- 
varchical party maintain, were the judges, or men learned in 
the law; whereas the POP lar party alert, that they were the 
pr, ducts hg of the Burghs, or what we now call the Commons., 1 
examines the grounds of both theſe hypotheſes with candour, 
and in a manner that will entertain the ſtudent. See alſo, - 
1 Bact. Com. p. 149.—Brady on boroughs, and contra lord 
Lyttelten's Henry the — 5X IT. 6 ; 
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courts... For though the Anglo-Saxon conſtitution received 
man) ſevere ſhocks from the irruptions of the Danes and 
other nations, and many new laws and cuſtoms were intto- 
duced by the ſeveral inwaders; yet ſo excellent was the out- 
ie of the government, as ſketched by the maſterly hand of 
a king Alfred, that through the various revolutions, neither 
the provincial nor judicial polity of it were diſcontinued. or 
- mterially altered, It is certain however, that the whole- 
race of our Saxon Princes, on their acceſſion to the throne, 
with tde advice of their great council, made ſuch alterations 
in the laws as the exigencles of the times ſeemed to require . 


| br N thts a Jorg 
But when the Conqueror, by the deciſive advantage he gained 
over Harold at Haſtings, had got poſſeſſion of the grown, he 
put in force the old Saxon law, by which the eſtates of all 
perſons were forfeited, who were found in arms in oppoſition 
to their ſovereign, The ſeveral eſtates of ſuch ſubjects, 
which. the - conqueror by this law became intitled to, and 
accordingly ſeized, he divided amongſt his followers and 
favourites, to hold of him by the lie military and feudal 
ſervices which prevailed almoſt univerſally in his natiye 
duchy of Normandy ; the nature of which was hardly known 
here before his arrival. This new. eſtabliſhment involving 
in it a variety of prerogatives and duties, due from ſuch 
tenants to the Bag, neceſſarily introduced a great alteration 
in the conſtitution of che kingdom. The remedies for the 
recovery of theſe duties, and the conſequences of neglecting 
them, together e of ſuch tenures, became 
the moſt material and 1 carning in the law ; By far 
toò intricate for the underſtandings of the ſuitors in the 
cbunty-courts and courts-baron ; and which, for that reaſon, 
came uſually to be diſcuſſed. in the ſovereign eyre of the king. 
The ſubſequent treaſons too, of ſuch of n ſubje 
as, were permitted to retain their ancient poſſeſſions, had ſo 
much increaſed the conqueror's ability during the firſt thirteen 
years of his reign, to enlarge the number of theſe grants 
with feudal reſervations, that he at Jength took occafion, in 
a general meeting of the realm, to introduce univerſally 
that ſyſtem of laws, which at firſt had only a partial recep- 
tion amongſt his followers from Normandy. The grand prin- 
ciple of this ſyſtem was, that all lands were held mediately or 
immediately of the King, by the ſervices in the grants thereof 
reſpectively „ abes 9 
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ſhadow of them to this day, it is hut a ſhadow of their priſtine 
be Clergy had been ſor ſome time endeavouring, all over 
Europe, to exempt themſelyes from the ſecular, power; and 
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© courts of record and not of record. For by an edict 8 the 
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r 
in refinements, which diſtin- 
ed it on the continent, were imported here by the Vor- 


"man juſtciars ; arid, as te ſultors and judges in the inferior 
- courts were unable to, decide” the law, on the ſubject, it be- 
"came neceſſary to apply in almoſt eyery caſe to/the ſupteme 
council of the Crown. This immediate reſort of litigafits to 
che ſupreme council for juſtice was ſtill, further encrealed, 


by a diſtinction introduced ſoon after the conqueſt 
Conqueror's it was ordained, that all proceedings in the king?s 
courts ſhould be carried on in the Norman, iriſtead of the 
_ Engliſh language. By this edict the remedial influence of 


the county courts, and other imerior juriſdictions, was; very 


much narrowed :' for as the judges and ſuitors. of ſuch coutts 


did not underſtand that language, they were prohibited from 


recording their acts. So that the diſcuſſion of mal rs, of 


importance ceaſed in the great Saxon ſeats of juſtice, and'an 


original juriſdiction, oyer all cauſes, was given to the fupreme 


court where the king preſided in perſon, ' The digwty and 
importance of the, county courts was alſo further impaired b 
the . of the 9 85 | 
place in con e . the 


*, and the ſeparation which tht 
their ſeceſſion between che civil and 
he Earls too ſhortly afterwards ne- 


ecelefiaftical courts. The Earls too ſhortly afterwards ne 
glected to attend them; from which time their conſequence 


* . 


gradually declining, and though there | remains a 
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when the Conqueror came in, as they had all along ſeconded 
his views, he thought it moſt prudent to comply with their 


demands. He therefore granted them ſeveral immunities, N 


and amongſt the reſt he permitted the e to eſtabliſh 
courts in their ſeveral dioceſes, in which they aſſumed a juriſ- 


diction over the inferior clergy. and all their dependents, who 


were to have juſtice diſpenſed to them in the conſiſtorial 
court by the biſbop or his ſubſtitute., The erection of theſe 


: 


_ courts for the future inveſtigation of eccleſiaſtical matters, 
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: Ia the time of William the Conqueror it was ordained, 
quod Epiſcopus vel Archidiaconus (who before ſat with the ſheriff) 


- platita"in-hundredo-non-teneat-;-but right ſhall be done by him- 
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N civil, or criminal condfance. 80 ade a 

2 ith the diſcuffon of matters of 
hap occa wg! "the Th bars thereof, when « convened, to fit 
for a long t time, together, But the Cong ueror finding theſe 
Jong ſeſſions 1 and apprehen ing danger ff om ſo 
þ ef Vaſlals, ' under the pre text © of 
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caules and determination of | appeals, . an portu to 
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his. "own, Palace, and thence called b 


15 ficers 1 the ancellor, earl MA AR ESCHAt, Chattiber- 


in, Sepelcha 
35 and 1 appointed Magi Tate, next in authority to 


Fling. bil, called Capitahs ; Fufliciarius- lotius Angle. 


pi „This new eregted court by its conſtitution was amdu- 


latary, and followed the Rh whenever he changed 
his piace of abode. In the county ” where it happened to be, 
it had an original juriſdiction of all matters ariſing Werein 
Whether of a civil or criminal nature,. but of cauſes ariſing 
. in other counties it 55 exerciſed an appellant juriſdiction. 
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* L theſe.great Officers at che eſtabliſhment''of the 
e — —. together in court, as well to try the civil and 
ani al matters referred to them, as to receive and ſettle 
E revenue, yet our legal antiguarians think; that even at 
this period of time, each of them had a peculiar office and 
Juriſdickion aſſignod to him, The Chancellor, it js ſuppoſed, as 
-,\dc1ng.. the King's. chaplain and confeſſor, more immediately 
1 . — when the complaint was of ſome oppteſſive act of 
„he ſovereign The Treaſurer, when the revenues and rents 
Were to be received from the ſheriffs, and the fines and a- 
mereiaments from the eſcheators, and on paſſing the public ac- 
cio]. ach 16112 £415 ng 522 n fe oft n niet 
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the party has no redreſs but by /uper/edeas quia improvide emana- 
vit; yet it is not improbable but that, at the commencement of 
the Nermas period, == the extent of the remedy given, by the 
various writs of accedas ad curiam, meant ins loguelam; falſe 
Judgment, &c. were fully eſtabliſhed, the Chancellor exerciied a 
"di ſere tion in allowing theſe writs, and only permitted them to 
$0 thoſe caſes Where the policy of reducing the county court 
"not neceſfary"to be regarded. Vide of ſuperſeding writs. 
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INTRODUCTION. IE 
=. coufits=—The Conſtable and * Mareſchal, upon the diſcuſſion 
of matters of h6nour, arid war, and the rights of fereigners— 
the Seneſchal, when the diſpute aroſe within the limits of 
the royal refidence—and the Chamberlain, when the money 
was to be told in and paĩd out of the Treaſury. 


oi ones 


The Conqueror, like his predeceſſdrs, had his royal table 
ſupported dy the tenants of his ancient demeſnes, whoſe an- 
-:-hual renders of corn, ſheep, oxen, and other produce of their 
lanils were brought to the place of his reſidence. And that 
the ſame might be paid' with more punctuality and conve- 
- "Hence to the reſpective tenants, the Sovereign frequently 
changed his place of abode. But Henry the firſt generall 
- 7 commuted theſe renders into certain rel fue, after whoſe 
reign, the removal of the king's houſehold being no lon 
l ©necellary we find it to have been leſs frequent. The 85 
vereign's remedy againſt theſe tenants in ancient demeſne, upon 
neglect to diſcharge their bounden renders, was by entry and 
"ſeizure of their lands, without applying to any court for re- 
dreſs, or taking out any proceſs againſt them. And if ſuch 
entry and ſeizure were improperly made, the tenant's only 
©. remedy was by' petition to the king's bailiff, the ſteward of + 
the court of ancient demeſne, who heard and finally deter- 
. |. mined the matter; ſo that, no other court interfered — 
the king and his tenants, with regard to theſe renders +. 


Our greateſt legal Antiquarians have ſo long and ſo wide! 
di N the other chief vaſſals of * crown ow 
vious to the conqueſt, whether they were military tenants, 
ſocage tenants, or whether they were tenants at all, but 
merely allodial poſſeſſors, ¶ alladarii] that it would be unbe- 
coming in me to interfere with their diſcuſſions. But cer- 
tain it is, and indeed agreed by them all, that the laviſh 
ſervices, the perpetual concomitants of our old tenures, were 
unknown in this country till introduced by the Norman juſti- 
ciars ſhortly after the Conqueſt. At which time the eſtabliſh- 
ment of the feudal burthens of eſcheat, fines for alienation, 


— WY 


» 


In our old books there is great confuſion with reſpe to the 
number and duty of the Marſhals: Vide Mr. Madox, from page 
31 to 33. Lord Coke tiles the marſhal who prefided with the 

_ conſtable, the Ear! Mar pal of England, by way of pre- eminence. 
4 Inflit. 123. Co. Lit. 74. | 22 

+ Vide Brac. lib. 1. c. 11. who in deſcribing theſe tenants 

ſays, ** quod a gleba amoveri non poterint, gay | ſolwvere poſſunt 


debitas penfrones,”? | 
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_ramergſeifns, aids; werd/bip, rage andre 
.pumberleſs appendages, multipl multipli 9 —. * 
crown to ſome claim or other, on pa * ˖ 
1 
in, ue \ e 
at 5 n and adjuſted with — —— —— 
ance in the court where the Chief Few oak ded. 9 7 
ad ar PF etixed were very,conkiderable,. and. to- 


. e e 
. chat Felt t accounts undergo — inf 


tion and, reviſion than — Ke eee he 
7 — courts whole. attention Was. WhOI N 
. 2 * —— e queror 
inted a commi w 
5 was the chief, to ſit apart from — * —_ 2 
chamber of bis palaces; particularly to Thi to. 
5 to. This 
2 on the model of W the, like 
in his n native — bee name of 
Keoccarium ot —— = the yet — _ 
45 N We e exerciſed. by the 21 mae: of the 
1 This new court on its eſtabliſhment 
1 Gur. CL in dus very Zenith of his power, pf 
10010 Uition; Waugh it appears, that 
oe — — 4 for ſome time afterwards cantinued 
to interfere in the Exchequer, For in dialogue de Scac- 


carib, lib. 1. Roth Apeaking of this; officer, it is {aid he was 
Sreat in dhe Excheguer, as, well, as in the corre that 
nothing. of moment, was or could be done I his 
 coniſent.or advice.”; . ; However this rſt deprivation of the 


— 


Chief Juſticiar's authority, vrho on his appointment Was in- 
veſted wich powers ſo. large and boundleſs, that he became 
both a tyrant to the People, and formidable to che Crown it- 
ſelf, certainly areſe from mere neceſſity, and not from the 
| 132 either - of. the-{pvereign. , or his people, to which. the 


eee of i 8 dap aan uted, 


10 this court of Exchequer were all, matters relating to the 
" nevenuehereniter; to be. determined; ſo that when any patent 
or royal; grant was ſealed by the Chancellor, the ſame was 
,eſtreated, — this court, and execution went forth for the re- 


11 2 therein contained to the Crown. So all original 


from the Chancellor, giving other courts A juriſdiction 
ber and determine cauſes between the people, gave the 


| — of Exchequer a power to collect the fines and amer- 
- ciaments due to the King, i 


inveſtigation 
* thoſe cauſes impoſed on the parties. And when the great 


court 
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court- inflicted. fines on criminal offenders, the records were 
eſtreated into the Exchequer, from whence iſſuæd a proceis to 
get in the fame ; or if they had been paid to the clerk he mas 


— — 


made to account for them there. In chis court too, all the 


Sheriffs, Coroners, Eſcheators and ather officers, employed in 

receiying che revenue, Were to make. up and paſs-their-ae- 

counts. With; diction over ſuch matters; this court con- .. . 
[tinged till the reign of Edward the Fig, who is ſuppoſed to. Lee 
haye formed it in the manner we find it at this day; conſiſt- . -——— 
ing of two diuiſenr, che feceipt of the; Exchequer, and the — 
court or judicial, part of it, which beats cauſes relating 
"thereto, | Andd it has long ſince been boch a court of Equity 
and common lato, and holds plea of matters not at all relat- 
ing to the revenue, ariſing between ſubjett and ſubject. 


The proceſs uſed on the common law ſide of the court 
of ' Excheqizer may be ſeen in a variety of tracts, and does 
not properly come within the ſubject of this Introduction, 
in which I only propoſed to point out the intent and opera- 
tion of the proceſs of the courts of King's Bench — Coed 
mon Fleas; to do which, in a ſatisfactory manner, it was 
neceſſary to treat ſlightly of the juriſdiction of the Aula Negis, 
. inſtituted by the Norman Invader, and to ſhew what ſhare of 
that juriſdiction our ſeveral courts of juſtice - at this hour 
. reſpectively exerciſe. DSI SH 


From what has been ſaid of the origin of the Exchequer, A. a ee. 
is certainly ſtrikes the ſtudent as ſometfling remarkable, that 27. 2 nn 
. there exiſts in it a court of equity, as well as a court of au. FD 
he preciſe time when'the court of Exchequer firſt aſſumed © - 

an "equitable juriſdiction, or from what cauſe it originated, 
is not well aſcertained. But we may well ſuppoſe, that 
when it was found neceſſary, in order to effectuate juſtice, 
to propound articles to compel perſons to anſwer upon bath, 
to allegations therein contained between ſubjects in civil 
ſuits, and which articles were made to the King, and by 
him generally referred to his chancellor, the officer of the 
crown (in later times called the Attorney General) was 
induced to exhibit like articles in the Exchequer for the diſ- 
covery of facts relating to the revenue. From hence aroſe 
informations for treaſiire-trove, and for the diſeovery of the 
forfeited goods of an outlaw filed in the Ercheguer d. And 
when afterwards this court, by the expoſition they put on 
the ſtatute of Rutland t, by which it is enacted, That no 


. 
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Hard. 22. f to:Edwardthefirit, 
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«ſuit ſhall be ed in the Esche uer, unleſs it con- 
< cern the king or bis officers,” held in contradiction to 
the evident meaning” of the - that pleas berween | 
ſubjetts-who were deter“ to the crown; came Sithin hs 

idea of | miniſters of the Exchequer,” ' this covrt''uph p 
juriſdiction as well of matters inquirable- b ech de 4185 

r as af matters 'coghizable in actions common W. 
ſulpernn was Hor invented in Chancery tft” 


the reign | certaitiy before flat 
time everciſed both Ae iſdiction phat 
articles, and in actions at common la, whenever the c- 
inant that he was a debtor of 7 10 he BR. © 
Ito ſeems too, that before the ſubpcenn invented, 
proceſs they uſed wis u Venire, — and commit Wy 
_—— the proceſs uſually awarded in the Aula git 4 
. and particular oecaſions. But when Richard d I. 
tham had deviſed the — returnable in Chancery, e 
- treaſurer-of che Exchequer, in imitation of it, framed' a 
ſimilar writ for matters of ei „under the ſeal of his own. 
court, returnable before himſelf, inſtead of Gig the — —1 
of the venire in the firſt inſtance ; retaining, Brod abr 
and its — proceſs,”-in — the party bold few Sr 
contumacy to his e wit 
was ei ature ure a5: ay e proceſs/ in a 
civil action commenced there, though how 124 before — 
reign of Henry the eighth is not well known. And this writ, | 
wich the vors ad rap ondendum, and -writ- of quo. 
pu ee came into uſe in vil aMions' between ſubj jen 
and in conſequence of the above expoſition of the 
ſtatute of Ruttond; are the three methods at this day of com- 
mencing civil actions in the court of - Exchequer. © But N.. 


— . the Ci of F, 
— 0 4 120 ; ' 

The An Regis, wherein this magiftrate” preſided, Bad 5 
ſtill an original juriſdiction ever all Ka of moment not 
immediately concerning the revenue, cognizance of all erl- 
minal offences committed in the county Where it happened 
to be, the puniſhment”'of all capital deljriquents, and an 
appellant juriſdiction” from every inferior common law court | 
in te kingdom. It Was not long, However, before the au- 
thority-which this magiſtrate enjoyed received another con- E 
derable hock. 1 the Chief Fufticiar, as 
well as the reſt who compoſed the Aula Regis, to attend their 
ſovereign, and be at hand to adviſe him in all matters of _ 
law-and-ftate,”the people who had cauſes dep pending com- 
plained loudly of the 1 inconyenience. 1 » fallen red in being 

— Mais rom place to place to 


have 


- 


1 Al : 1 * 
INTRODUCTION. By 
haye, item. e A Sense of 12 en ent 
ticularly, e power c court, 
162 eat of if ee — ** times, whereof y 
pryuſtly depriv * S poley, 
by, rf Bo orce, 7 the Nermani was now much wiſhed for by 
the people ni though the dignity of the county court 
was not on ly, e iminiſhed, but the matters uſually 
diſputed were become too intricate for the underſtandings of? 
the ſuitors, yet, from the intolerable expence and delay 
occalioned by following the ſupteme tribunal, aria 
about, with the King's perſon, the chance of injuſtice ſee 0 
preferable to procraſtination, In the xeign of Rufus, the 
ongueror's ſon. and ſucceſſor, . it was found" expedient to 
pare off ſome of the excreſcences of ihe Norman: regulations, 
by reſtoring in certain caſes the laws of Eiward the Con- 
feſſor. The out- line of the new conſtitution; however, was 
ſu ffered t to remain as in his father's time. In the reign of 
Henry the hiſt ſome. little alteration, with reſpect to the trial 
of cauſes in a more eaſy and [expeditious manner for the 
ſubject, took place for a while. And in the following reign 
of, S{ephen the uſurper, though much was promiſed, little 
"H performed towards. redreſſing the numberleſs grievances 
the, peqple. But in the time of Henry the ſecond the laws 
were 9 and methodized, and reduced into a regular 


order. And to obviate the inconveniences of following the iu, dt, e. HE 
5 [EY 7761 this Prince, at the parliament of Nerthampron, N — 


certain officers, | called Fa/tices: in Eyre, iciarii 
rants, 60 lay, eſtabliſhed ics, ee 2 e 
old chrogicles, which, maintain that this prince firſt intro- 
duggd 1775 Jo . or. Mr. Aaden gives inſtances upon 8 
of ch jul ices going their, circuits, ſo.early as the eighteenth” 
year o Aa Henry the firſt. And I follow his opinion in pre- 
ferenge to that of the monkiſt writers, in cunſequence of 
1. 81 lick not 55 mind chronicle lau, when put in 
tition —2 records. Heſides, lord Lyttelian ſeems in- 
cia 19 0 to think that ſuch juſtices were firſt appointed in this 
iſla 17 5 Hey: the firſts. that prince obſeiiving the great 
benefits, n d to, Pr the people in France from s ſimilar inſtii- 
£ 


3 of Lowes 4% but ſays, that during the inteſtine | 
otiqns de they, had been diſuſed, and were 
therefore on ; and-regularly, ſettled: by Menn nab 
the fe no 3 "7 ADA 1} 1331 36 103 od 9512 
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Theſe new ergated judges at firſt! went their circuits 
fenen dy but were ſoon En TMs year 
995 than once in ſeven 8 

probably. ww ry 2-6 the 8 of | 
efident and hereditary Qivns' were much infri 
N Neue derived from the immediate 
authority of the ſovereign. It was not dong, however, be- 
fore the barons, finding it neceſſary, in order to ſupport 
their pretenſions againſt the crown, to make ſome regula- 
tions in favour of the commons, ſtifled the jealouſly - they 
had formerly conceived an tiſt cue 4 in 55, and 6 ex- 


be Den Bd 0 . "= Aſhzes were 
remedies Rich had been introduced at the Go 
ol Northampton, for the purpoſe of trying titles to land in 
a more certain and expeditious manner before commiſfioners 
appointed dy the''cfown; than before the ſuitors in che 
county court, or the King's juſticiars in che Aula Regis. 
The invention of this mode of” 
WEN or trial by à ſpecial kind of jury in a writ of 
ght, at the option & the tenant or — inſtead: of 
the Norman trial by battel, are attributed to NY Chief 
Jifticiar te King Flory the ſscund- 1 F 0 


"Theſe Juſtices i in Eyre, beſides being eswe Wee the 
affizes,' were commiſnoned alſo b the King, or the guar- 
-dians of the realm in his abſence, * do juſtice of alt Kinds 
in their reſpective circuits, where the property in con- 
tention did not amount to half a knight's fee, or where the 
controverſy was of that importance that it could not be 
determined but in the ſovereign's preſence: And if a mat- 
ter of diffitulty aroſe in taking the aſſize, theſe judges wete | 
aſterwards directed to adjourn it, and caaſe it to be brought 
before the juſtices of the bench +. . Theſe itinerant magiſ- 
trates were alſo charged to make inquiſitions concerning 
robbers and malefactors in the counties through which they 
paſſed, and to take eſpecial care of the rights and profits ' 
[accruing to the cron from the reſetvations in the feudal 
'grants- Abd at their firſt inffitution, they were directed to 

re of ſeveral matters which" a 9 we: 1d 


had ede neceſſary. | | | eee | 
JEU IT ERIE MON? 3 ELL WEA(E aid” 
Vide magna charta; e TT 


+ Magna charta, c. 12. 


t. Vt lord Lyttelton, B. 4. ſub anno 1176, and the records 
cited from Madex in his appendix, No. 11. 
Wherever 
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Wherever juſtices cam they. ſuperſede the tot, 
and/\al matters civil and criminal Were referred to / their 
julgments/j bat; ſtill an appeal lay from their determination 
tithe great” Ai Regi. And if the. King went into- — 
county where! they happened to be ſitting, all. pleas before 
them immediately ceaſed and D nn, e 
before/the'Chiet Faaflici amg. 
mo qqq: 100 * ; 
1 Juſtices | in „ Ey acled al as auxi- 4 
haries to the ſupreme court; for whenever any matter of 
fact was ſtrongly litigated by the contending parties above; 
and which aroſe at a —— ance frony the Aula Regis; there 
iſſued a writ, directed to the chief juſtice in cyre; to inquire 
into the fact x. From this circumſtance! we perhaps 
took: for the origin of tlie practice in the — — | 
of directing a fergned iſſus in law to try a fact ſtrongly con- 
txovefted between the parties in a ſuit; there. Nor is it im- 
ptobable, but that the Legiſlature at Edward the firſbs ſecond. 
ment took the bint from the like 
te ordaing that pleas depending in either bench that fe- 
quired an eafy examination ſhould+ be! tried in the county 
—— che facts aroſe, before the juſtices appointed to take 
the aflizes; by virtue of the writ given by that ſtatute; 
from which has ariſen the very benefieial juriſdiction "off the 
auxiliary courts of = n | 
ec 99963 A+ wang tr , *. . 1 
Upon receiving a plea/if — wetter offact, ajury' 
was impannelled by the ſheriff, who gave in their verdict to 
the-Fuftice in Eyre, which was afterwards ſent to the Aula 
Regs to be recorded In debt upon ſimple contruct, the de- 
fendant charged therewith might tagr hir Jaw as in the Faxon 
tienes But wager , law was never permitted unleſs the 
defendarit bore à fair and - irreproachable character; and it 
Was alfo confined to ſuch cafes wWHere a debt might be ſũp- 
poſed to be diſcharged, or or ſatisfaction haye, been made in 
Private: without any witneſſes to atteſt it;; as in actions of 
debt. on ſimple contract, or for an amercement. in a court 
baton, in actions of detinue, account, and on parol ſub- 
[mifhions to an award. For on all theſe occaſions the action 
1 ona ſeeble foundation, and the pole mee that 
| party-might either have diſchar the in ſecret, 
or before witneſſes that are dead _— to be -foundy In 


—— or e debts, witneſſes were produced” to atteſt 
i 0%." 
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" INTRODUCTION, ui . 
able enereaſe of expence tothe parties; 80 great an influx | 
of buſineſs to the fupreme- court neither affording them 
leiſure to — — 2 1 cauſes refer- 
red to them wi editi ity, ſoon occaſioned 
a loud cry for the eſtabliſhment of another juriſdiction, for 
FEE 
the extravagant powers the (bie iciar had 
kindled — WA wp, — + A the na- 
tion with juſt alarms tor its privileges, a diminution of his 
authority was in the contemplation both of the King and 
lis:peoplacy 4-4 w 45 ES Ii 29S 46 


From the firſt appointment of this; officer by the Conque- 
rory his power, notwithſtanding parts of his juriſdiction had 
been branched out into other channels, from various circum- 
ſtances, had been continually encreaſing. But Mr. Madex 

thinks, that this encreaſe. of authority was rather owing to 
the perſonal dignity and conſequence of thoſe. who had been 
fucceffively appointed to the office, than to the extent of the 

ikdiction allotted to it. In this, perhaps, he is not miſ- 

taken; ſor we find it to have been generally held by ſome 
great prelate, or powerful baron. And it appears that all the 
reat offices of the Aula Regis were uſually filled with the 
Ad perſonages in the kingdom; it being obſerved by our an- 

cient writers, that the ſplendour of the king's court ap- 

peared much in the greatneſs of his miniſters; but that ſome 

were ſo great in themſelves, that they diminiſhed the gran- 
deur of their maſter, and, by attracting the eyes of the mul - 
titude, made che King often entertain wiſhes. to diminiſn 
that luſtre, which- ſo. much exceeded his own,” The fre- 

quent attempts of. our princes to leiſen the power and autho- 
rity of the magnates regni, is very conſpicuous in the ſubdi- 

- viden of the Feifr, which on eſcheats and forfeitures 

had been 3 but which practice was ſoon put a ſtop to 

by the ſtatute de donis*. However not 2 ſome of them 

had received checks in acquiring and perpetuating in 
their own ey their extenſive polletſions. by 

; R 1 racy 4 
The diminution of th Jurifiio and authority of the | 
2 a/ticiar, de our preſent attention, muſt cer- - 
tainly have been an eſlential part of the policy of the deſcen- | 
dants of Henry the ſecond. + But perhaps it was owing. more 
ta the aſſumed conſequence and importance of the then Chief 
Juſbiciar; dran to any thing elſe, that this great office received 
— — mr — — ___ 
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xvii INTRODUCTION. 
the moſt ſevere blow to its authority during the reign of 
one of chem. I mean by the erection of the court of Cm 
mon Pleas, which I am led to think was firſt ' ſeparated from 
the Aula Regis in the time of Richard the firſt, though it 
was not confirmed and made ſtationary at Weſtminſter till 
the ſeventeenth year of King Fohn. In this opinion 1 fol- 
low Mr. Madox, although it muſt be acknowledged that he 
differs from the authority of moſt writers on this ſubject, and 
amongſt others of lord Cote, who in Coke Lyttleton, 7x b. and 
in the-preface to his eighth report, ſeems inclined to believe 
that the Common Pleas was not only a diſtin&t court at the 
time of magna charta, but that there was a court of ſuch pe- 
ſculiar and ſeparate juriſdiction even before the conqueſt. 
Lord Coke as a lawyer, no doubt, merits our greateſt reve- 
rence; but Madox, as an antiquary, is certainly deſerving of 
our attention, and particularly in a matter of this fort, in 
which we cannot but ſuppoſe his reſearches to have been 
higher than thoſe of his lordſhip. According to the anti- 
uary, then, for ſome time after the conqueſt, there was (as 
Thane faid before) but one great and ſupreme court, called 
the Aula Regis, exerciſing a juriſdiction over civil and cri- 
minal matters, from which gradually ſprung the courts. of 
Exchequer and Common Pleas ; and as the former became al- 


together independent, fo the latter became wholly diſtinct 


from it. He thinks too, that the ſeparation of the Common 
Pleas took place in the reign of Richard the firft, though it 
was not (as he * ſays) firmly eſtabliſhed till that of Henry the 
third. In this opinion the antiquary ſeems to be confirmed 
by ſome remarkable paſſages in the hiſtory of that reign, in 
which he lays the foundation of the Common Pleas, one of 


which in particular I ſhall advert to. 


- Amongſt the various ſchemes put in practice by Richard 
the firſt, to get money to ſupport his projects againſt the in- 
fidels, he forgot the policy which it was clearly his intereſt to 


- purſue; and, while he was intent only on getting money, 


neglected altogether the rights of his crown, and the welfare 
of his people. For we are informed, that he put up all the 
higheſt offices and titles to ſale ; and, amongſt the reſt, ſold 
that of Chief Fuſticiary to Hugh de Puzas, biſhop of Dur- 
ham, for one thouſand marks ; which prelate was alſo rich 
enough to buy the earldoin of - Northumberland. When 
Richard afterwards ſet out on the knight errantry of a Croi- 


fade, he entruſted the guardianſhip of the realm to this Hugh 
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de Puxas, Jointly with his favourite Hugh de Longchamp, who 
held the biſhoprick of Eh, the office of chancellor, and who 
was alſo the Pope's legate. Whether Puzas conceived, as 
he had bought the office of Chief Juſticiar, it was an in- 
fringement on the rights of his purchaſe to put another in 
commiſſion with himſelf in the Viceroyſhip of the kingdom; 
or whether it was owing to the jealouſy or ambition of Long- 
champ, it is certain, that the inſtant the King was gone on 
his project, theſe joint guardians, from their quarrels, threw 
the whole kingdom into a flame. In their contentions Long- 
champ got the better of Puzas, and not only compelled him 
to reſign all his offices, but uſurped. that of ju/ticiar himſelf, 
and ſent Puzas to priſon. Richard's time was ſo much 
taken up with the Saracens while abroad in the Holyland, 
that, notwithſtanding theſe commotions reached his ears, he 
took no ſtep to deprive Longchamp: of the authority he had 
uſurped ; but he was ſuffered to continue for ſome time in 
the full enjoyment of his offices: till at laſt his inſolence and 
oppreſſions rouſed up the barons, who, under prince John, 
met at Reading, and not only ſtript him of his uſurpations, 
but- compelled him to fly; and gave the office of Chief 
Fuſticiar to the archbiſhop of Rouen. | 


If then we conſider the ſeveral great offices veſted at one 
and the ſame time in Puzas and Longchamp, the kingly au- 
thority which they poſſeſſed, and the deep ſchemes of ambi- 

tion in which by their rivalſhip they were engaged, we 
cannot think that either of them, when in poſſeſſion of the 
office of Chief Fuſticiary wiſhed for the Aula Regis to hold 
a long ſeſſion; or that they had any great inclination, or much 
leiſure, for the hearing and inveſtigation of private matters 
referred to them. To their cabals and ambition then, more 
than to any thing elſe, we may look for the firſt ſeparation of 
the Common Pleas from the Aula Regis; as in all probability, to 
| ſave their own trouble and time, they delegated the cogni- 
| zance of civil concerns to others of the Juſliciars, who, for 
the better hearing thereof, and that they might not protract 
the ſeſſion of the Aula Regis, left the High Bench and retired 
| into ſome convenient. apartment to hear thoſe pleas, which 
being merely civil, and more technically intricate, required 
| a private diſcuſſion, Nor did the Chief Fufticiars think they 
were parting with their authority for ever, by ſuch tempo- 
rary delegations of it; as they reſerved to themſelves the 
wer of reſuming it whenever they choſe, and an appellant MY 
juriſdiction to rectify any erroneous proceedings in the cauſes 
7 referred to theſe ſubſtitutes. But the nation having once 
experienced the benefits ariſing from this newly conſtituted 
8 B 2 * Juriſdiction, 
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juriſdiftion, loudly called for its permanent eſtabliſhment 
and the barons dreadi AS yearn of the power of hd 
Chief Fefticrar in its fol latitude, and da had to ſee it once dimi- 
niſhech joined in the voice of the Commons. Aecordingly, in 
the ſucceed! a gn of King Johns when he, to quell the in- 
ſurrections udatories, conſented to the two 
2 charters 2 of ook berties, magna carta, and carta 
| 2 barons took eare to provide, amongſt other 
y caleulated for the relief and protection of the 
= "His court for the inveſtigation of the civil con- 
2 of the people mould be fully eftabliſhed. With this 
article that unfortunate prince did not long hefrtate to com- 
ply; having himſelf experienced many inconveniencies in 
tte earlier part of his "life from the fupereminent authority 
exerciſed by the Chief Fufficiar;, whoſe tyrariny had extended 
itfelf, as well over the prerogatives of the King as the rights 
of the- people: and fo muctt ſo, that he himſelf had once 
formed a deſigr to aboliſh the office, but which unfortunately 
proved abortve, from the great afcendency which that naa- 
ſtrate: had in the country. Fhe barons therefore 
Now their diſnke of the office, under the pretence of reliev- 
ing the wes from the inconveniencies of following the 
Aula Regis from place to place to have their cauſes deternnned, 
made it an article in the great charter, that © — 
— Meals aur curiam: i ſed in aliquo loco certo 
teneuntur. s article e bliſhed and confirm- 
ed the Gs Pas; and the loco certo, where theſe pleas 
. were to be heard and determined, was fixed to be in a receſs 
of the Great Hall of the Palace at V fingers, built in the 
time of King Ryftrs, where the Sovereign uſually refided: 
The Gmmn Pleas has * moffly fince that time remained in 
me ſame place, while the court of the Ch: 7 1 8 oh the 
land, which afterwards ſprung from the old 
"Roger, continues ambulatory” with the Sovereign. 


By the eſtabliſhment erer Commm Sheer ches 

mon Bench, as it was ſtilect to diſtinguiſh it from the Hięb 

| Bench, whereon the Ch 2 ſticiar-ſate as Repreſentative 
; | of the —— te was intirely ſtript of an- 
bh. other conſidera branch of his ns oor and his r 
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* I ſayumo 8 contrary to the opinion. of many, who' affirm 
chat it kas ever fince remained there; for by the ſtatute 2 Edv. 
3- c. 11. it appears, that the Common Bench had been removed; 
and that ſtatute provides, that it n not hereafter be 2 
without warning given the ſuitors. 
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was ſo much eurbed by other articles in the Great Charter, 
ratified and confirmed by King Henry the third, that we be» 
hald this mighty officer gradually on the wane, during ” 
long and troubleſome reign of that King: towards the en 
of which there appears to have been no fuch Magiſtrate; 
for the laſt if Fuſticiar we read of in hiſtory, and it is 
even doubted whether he was Chief Fuſticiar or not, was 
Hubert du Burgh. The court to, in which this Magiltrate 
uſed to preſide, ſeems by this time to have loſt its name of 
the Aula Regis, though whether it aſſumed the name of the 
King's Bor! or not, till the ſuecgeding reign of Edward he 
firſt, does. not appear. For Brag, who wrote towards 
the cloſe of the reign of ZHeary the third, and was Chief 
Juſtice, (peaking. of the remaining - juriſdiction in it, Jays, 
« Habet Rex Nures curias in qiithus diverſe aftiones termi- 
« nantur, Marum curiam . unam prupriam, SICUT - 
% Aulam Regram, & TFuſticiaries capitales, gia profuias caſas 
 & Ropis terminant, & aliorum amnium per querelam, vel per 
« $rivilegium, 'ſeu bbertatem.” And afterwards, ſpeaking of 
the Judges, be ſays, Item Figſticiariorum quidamyunt capi- 
e tales, generales, perpetui, & majores a later Regis rgidentes, 
gui dmnium aliorum corrigere tenentur injurias & errores s. 


Beſides the eſtabliſnment of the Common Pleas, the Aus A-. 4 
Regis, during the reign of Henry the third, had received · 2 
other conſiderable ſhocks, particularly, that of the (hancel - S e 
lor's withdrawing from it, and exerciſing his judicial autho- 2 ; 

rity alone in a ſeparate apartment. But the preciſe time of © ©” 7 

the Chancellor's ſeceffion is not- well aſcertained, though 

there is great reaſon to think it took place in the courſe of 

that reign; and that-it was owing to the inteſtine commo- 

tions and diſputes which happened, not only between the 

King and the Barons, but between the Magnates Regni 

themſelves when aſlembled together, which 

the Chancellor. from performing the ordinary functions of 

his office in the Great Hall ofthe Palace, where the Sovereign 


i 


| The. jarring intereſts that prevailed between- the. greater Z a+-atc on of 
barons and the leis, when-convened together, had lang called #* e., — 
for their ſeparation. In che reign of King John they had for- 7/502 . 
a while been diſunited ſot the firſt traces which remain of Aue. 
their ſeparation; in the comftitution of parliaments; are found © e. — 
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. * Theſe words clearly new, that the King's Bench originally 

was no other than a criminal court, and. court of appeal. 

B 3 uns ES | in 


| 


| 


. King Edwards eſtabliſhment of the conftitution conſiſted, 
.. 


ſupreme court called the Parliament, compoſed of the fove- 
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in the great charter obtained in his reign; though omitted 
in that of his ſon Henry the third, in whoſe troubleſome reign 
they again claſhed with each other. The continual dangers 
to which the king and people were expoſed from the factions 
and contentions of theſe great feudatories when aſſembled, 
and it not being well ſettled what diſtin& powers the aſſem- 
bly of the great or leſſer barons ſhould ſeverally exerciſe, or 
where the extenſive authority veſted in the Aula Regis ſhould 
reſide, ſeem firſt to have ſuggeſted to young Edward who 
had ſubdued” the potent barons, that great idea of our ju- 
ridical conſtitution; which he afterwards * his con 
to the crown, with ſo much credit to himſelf, and happin 
to his ſubjects, firmly eſtabliſhed. —This prince has been 
ſtiled our Engliſh Fuſtinian; for in his ile th law came to 
ſo ſudden à perfection, that Sir Matthew Hale does not ſcru- 
pic to affirm, that more was done in the firſt thirteen years of 
is reign to ſettle and eſtabliſh the diſtributive juſtice of the 
kingdom, * than in all the ages ſince that time put together. 


inſtead of one court of univerſal juriſdiction poſſeſſing a Je 
giſlative as well as a judicial authority, and exerciſing a ſuper- 
intendent controul over ſubordinate juriſdictions, of one 


reign himſelf,” the tenants per Baronium, and the repreſen- 
tatives of other inferior tenants holding in capite of the crown; 
and after the 4 /wentieth year of his reign of the repreſentatives 
of the cities and burghs. In this court veſted the ſole right 
of legiſlation, and the exerciſe of an appellant juriſdiction in 
the dernier reſort over all cauſes civil and criminal, unleſs of 
eccleſiaſtical cognizance, which had before been given to 


the biſhops; but which was only to aſſemble when ſum- 
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Pi a ſummary ry of the improvements made by this prince, 

4 lach. Com. 425-6-7. And Hale: Hift. Com. Law, 7 
+ I have aſſigned, according to Mr. Hume, the 2oth year of his 

reign, 12 Jan. 1269, as the true Epoch of the eſtabliſhment of 


+ - Jthe Houſe of Commons. For though there are ſtill extant, writs 


from the 49th of Henry the third, to ſummon as well knights, ci- 
inens, — es to Parliament, yet this was but owing to the 
ſedition of the Earl of Leiceer. But when Edward the firſt had 

got the better of him at the IA of Lexwes; the burgeſſes were never 

- ſummoned from that time till the 2oth of Edward the firſt ; from 
which period; witha fewinterruptions; the conſtitution of the Houſe 
of Commons a rn to be regular, though the diviſion, as we find it 

at this day, Fil not take place till ſome time after, Vid: Mr, Hume, 

2 vol. 210. and 1 Vm. fol. 802, 
SS moned 


9 * — . Las CMS 


INTRODUCTION. mit 


moned by writ., The reſidue of the e of the old . > 
Aula Regir he branched out into different courts, * which 2 _ N 
were called the ſuperior courts of common law, and the ting s 2 pre .... 
courts for maritime and military concerns. He defined the limits GI An 2 
of their ſeveral juriſdictions, ſo as not to interfere one with Aug 15» 

another. To each of them he aſſigned juſtices, and in that 

aſſignation ſeems to have had a particular reference to the 
peculiar provinces of juriſdiction exerciſed ” the great offi- . 
cers reſpectively, who compoſed the Aula Regis. And he — 
reſerved to one of theſe ſuperior courts (that being the court 2 r ä 
in which he himſelf preſided, and thence ſtiled the court of - ige 1 
King's Bench,) all ſuch power as was not parcelled out to the 4. eu,. 
reſt, and which according to ancient cuſtom was to follow e 442 e. 72 2 
his perſon in his royal progreſſes through the kingdom. In. a een 
this court fate as repreſentative of the ſovereign the ſucceſſor --- - _— 2 * * 
of the Chief hep-th but inveſted only with the tatters of his 2 9 
authority, whoſe title was now changed to that of Chief Fuftice . "Lo C2126 4 
of England, conſtituted by the King's writ; while tae other A,. 


judges of the ſuperior courts were all appointed by patent. 


eminence over the Chancellor of England, which the Chief 
Fuſticiar had always retained. | ares 


To the Chancellor, on this diviſion of the courts, was com- . 7 
mitted the cuſtody of the great ſeal of England, and, as con- pI LH 
ſequent thereto, the power of iſſuing all the King's original 55 <5 profes: 
writs, whether directed to the ſupreme, ſuperior, or ſubordi- o_ | 


— 


With the change of his name, this magiſtrate loſt his 7 


9 1 


* My Lord Hale, in his Analyſs, has accurately divided courts 
into ſuch as are of record, and not of record. The former he 
ſubdivides into ſupreme, ſaperior and inferior. The ſupreme is 
the high court of parliament. The ſuperior he again ſubdivides 
into thoſe that are more principal, as the Lord's Houfeof parliament, 
the Chancery, King's Bench, Common Pleas, Eæcheguer, the courts of 
the juftices itinerant, ad communia placita & ad placita fureſtæ. The 
leſs principal he ſays, are the courts of gaol delivery, Oyer, Termi- 
ner, Aſfize, Nif-Prius and Palatinate, court of commiſſion of 
Sewers, and courts of Fuftices of the Peace, While he compriſes, 
under the term of inferior courts of record, corporation. caurts, 
courts-leet, Serif torn, &c. And courts not of record, he ſays, 
are courts-baron, county-courts, hundred-courts, admiralty. and 
ecclefraſtical court. And all theſe (he continues) are bounded and 
circumſcribed by certain laws and tated rules, with which all their 
judicial proceedings and determinations muſt iquare. Vide Lord 
Halesr's Analyſis, which though little read at this day, on account 
of the excetfent Analyſis of Sir William Blackfone, Tal highly me- 
rits the attention of th ſtudent. PE IS rt en tg, 

Yin | * nato 


— 


Sw INTRODUCTION. 

| 8 nate juriſdictions. The Chancellor therefore ſate in a diſtinct 
1 A court to hear reaſons, why certain writs that were not of 
c Courſe ſhould iſſue, and by hi alone the clerks were em- 
L- "I WIS. powered to make them out. "Theſe writs were called Brevia 
2 „ ei cntadiſtinction to the others, which were 
—— denominated Brevia de curſu, and iſſued on paying the uſual 
Mos 2197": /* dees for them. Tothe Chancellor alfo, as the King's chaplain, 
3 V appertained the cuſtody of his conſcience, or, in other words, 
S juriſdiction which muſt neceſſarily reſide ſomevtere in 
ad : every Rate, which makes pretenſion to independent privileges, 
so redreſs ſuch injuries -as the ſubject may ſuffer from the 
, more immediate and perſonal adts of the fovereign. When 
fu e, the King therefore had granted any property or privilege to a 
e .. ſubject by patent, (which was and ſtill remains the only 
r method of tranſmitting any property or conferring any pri- 
vilege by the crown) as the ſame paſſed under the great ſeal 
I in the Chancellor's cuſtody, this officer had, when the grant 
: was either prejugicial, improper, or forfeited, a right to hold 
plea thereof by a writ of Scire facias returnable before him- 
ſelf. And if upon the hearing it was found proper to be re- 
pealed, to give judgment, L ne patentes Do- 
mini Regis revocentur adnu » & wvacue & invalide pro 
nullo penitus habeantur & teneantur, ac etiam quad irrotulamen- 

tum eorundem cancelletur, caſſetu & adnrbiletur.”” | 


£ 
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When the Sovereign alſo, upon enquiry made by his 

officer, ſheriff, coroner or „ Hicii, or 9 — 

ſent for that purpoſe, or by commiſſioners ſpecially appointed, 

became entituleũ to lands or tenements, or d chattele, 

to the Chancellor's juriſdiction were aſſigned, (when the re- 

cord. thereof was n all ſuch pleas as might ariſe 
u 


| 

| 

| 
| thereon upon any claim of a bjeR: it being an unqueſtion- 
| 

| 

i 


. able privilege from the earlieſt times, for any one to come in 
and traverſe or deny the fovereign's title. This power of 
; traverſing mmqueſts of ice, as they are called in our law books, 
| in caſes where a party is aggrieved, has ſince been farther 
extended by ſeveral ſtatutes made in the reigns of Edtwaru the 
third and 'Edtward the ſixth, by which the remedy is become 

- univerſal in cafes, where the ſubject before was driven to his 


+, To the Chancellor allo, by the iltuftrious Edward, was 
$1952 a pew juriſdiction to redreſs further injuries affecting 
ſubjeRt from the inadvertence or miſconduct of the ſove- 
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teign. This was by the invention of that univerſal remedy 
for ſuch matters, called the petition of right, Before this 
time, the ſubject had but two remedies againſt the crown, the 
one the traverſe of af already mentioned, the other a m 
raus de droit. I his latter was the proper my in caſes 
where the ſubject's title appeared by record to be of as high a 
nature as the King's. But as there were injuries by which the 
ſubje& might be affected from the mere of the crown, and 
where his title might not appear of as high authority as the 
King's, or where he could not come in and traverſe the record, 
this prince, in the plentitude of his juſtice, introduced the 
Petition de droit. This was the proper. zemedy.. therefore, 
when the King was in full poſſeſſion pf bereditaments or 
chattels, and any one could ſuggeſt a right to the ſame, at 
once controverting the King's, and grounded on facts, alledgei 
in the petition itſelf. The proceſs adapted to the purſuit of 
this remedy was as follows: on preſenting the petition to the 
King, it was indorſed, by him ſoit droit fait al partie, and de- 
livered to his Chancellor, who iſſued a commiſſion from the 
office of the Petty Bag, to enquite into the truth of the al- 
legations, unleſs that trouble was ſaved by the conſeſſion of 
the King's own attorney. If the commiſſion went, and the 
title was found by the inqueſt for che king, 4 a ſecond com» 
miſſion might iſſue, and even a third, to give che petitioner 
an opportunity to eſtabliſh his claim. But if title was found 
to be in the ſubject, f there iſſued another writ before he 
could interplead with his ſovereign, to enquire alſo into the 
king's. And the reaſon of it was, that if a verdict on trial 
was given for the party, the king was concluded for ever 
The judgment being, quod manus Domini Regis amo veantur & 
| 4 reſtituatur petenti, ſalus jure Domini Regis i: which 
aſt clauſe is always added to judgments againſt che King, 
to whom no laches is ever imputed, and whoſe right (tall 
ſome late ſtatutes $) was never defeated by any length or li 
mitation of time. 2 ANF £2517 1 ware 50) 11 22m = 


The Chancellor had alſo juriſdiction given him over all 
civil matters, (except pleas of land) wherein any officer of 
his own court was immediately concerned and alſo of reeog- 
niſances taken before him. But if any ſact was diſputed 
either on the Scire facias, traverſe of aße, or the like, and 
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vide 33 F. 3. fel. 3. quoted In Bro. Prerog. te Rev. pl. 2. 
_ + ran. Prerog. 73. 4. ih vater r 
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2 n. 695. Finch I. 466. 
9 21 Jace 1. c. 2. 9 Ges. 3. c. 16. | 
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judgments thereon. Therefore in no caſe, when facts were 


. Billy ſimilar to that 


ſcience in the „ 
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ue was joined thereon, the Chancellor was not permitted 

to try it. For as he had the power of iſſuing writs, he was 
prohibited from trying matters of fact, leaſt he ſhould be- 
come as powerful as the Juſticiar had been before; and, if 
he had been ſuffered to try facts, he could eatily have over- 
turned the whole juridical ſyſtem eſtabliſned by king Edward 
the firſt, and the common law itſelf, by making out new 
writs returnable before himſelf, and giving unprecedented 


controverted in chancery, was the Chancellor permitted 
to try them, but was 'obliged to deliver the record 'propria 
manu, into the court of King's Bench, from whence iſſued 
proceſs to the ſheriff to impanel a jury, whoſe verdict when 
taken was indorſed on the record, and returned to the 


A juriſdiction over theſe ſeveral matters ſeems to have 
been all that was originally aſſigned to the Chancellor by our 
Engliſh Fuftinion; and though at this day it may appear to 
have been a very confined one, yet when we turn our eyes to 
the ſituation of things in thoſe days, and recollect that this 
officer-was uſually a biſhop, and firſt miniſter of the coun- 
try, we cannot but think that his forenſic avocation as Chan- 
cellor, afforded ſufficient employment for thoſe hours which 
were not taken up-with the labours of the ſtateſman, or de- 
> "The occurrence of circumſtances fince the days of EA. 
_ = Firſt, has given this court that great influx of buſi- 
| acceſſion of r which it enjoys now by Engl: 
| — of Aiden which ty Bs. 
Exchequer drew into it, and ſtill retains. But the peculiar 
iſdiction by Engliſh bill for matters of equity, exerciſed 
the er, ſeems to have ariſen in the following 
manner. In the Roman oy 2 ary a' thing as- an 
ufruftuary poſſeſſion, as diſtinguiſhed from the poſſeſſion of 
the thi itſelf: and when — uſtinian's pandects 
were diſcovered by the Monks at Amalfi, they were ſtudied 
with great avidity by the Remiſb clergy, from which they de- 
rived the notion of Uſes, and introduced them into this coun- 


= 


| be For when by the ſtatutes of Mortmain they were pro- 


from pur lands in their own names, or from 
getting poſſeſſion of by a ſeigned recovery in à real 


Action, or by their other inventions, they introduced the 


cuſtom of having lands conveyed to their uſe. Theſe con- 

veyances being regarded in thoſe days as a matter of con- 
be 4. uſes, John de Waltham, who was C — 

chor 
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cellor to Richard the ſecond, by a ſtrange interpretation of 
the ſtatute of N eſtminſter the Second deviſed the writ of ſub- 


pena, and made it returnable before. himſelf, to make the 


elfte to uſes accountable to his C:ftui que vſe. From this 
ſcheme nt 2 derived great advantages for a while, till 
afterwards the ſtatute 15th of Richard the ſecond, Chap. 5. 
declared ſuch taking to 1% to be within the compaſs and 


' purview of the ſtatutes of Mortmain, and ſuch feoffments 


were amortized accordingly. But this proceſs of ſulpœna 
returnable in chancery, having been once introduced, it was 
afterwards extended to a variety of other caſes in that court, 
and is now become univerſal. In an ancient treatiſe entitled 
Diverſitè des Court, which Sir William Blackflone thinks was 
written in the ſixteenth century, there is a catalogue of all 
matters then cogniſable by the ſubpœna. The proceſs of ſub- 


pœna alſo ſoon found its way into the court of Exchequer, 


and came to be uſed there on the eguity fide of it, as the fun- 
damental and operative proceſs to being the parties into 
court; and from the fame root have ſprung many baſtard 
flips of equitable juriſdiction in the counties palatine, and 
other royal franchiſes in different parts of the kingdom. 
Having faid thus much of the juriſdiction of the court of 
Chancery, and of thoſe matters which were aſſigned to the 


Chancellor on the diviſion and eſtabliſhment the courts 


by our Edward the firſt, I ſhall next proceed to ſhew what 
ſort of juriſdiction he permitted the _ 5 England 
to retain, and exerciſe in the court of King's Bench. | 
To the King's Bench, on the diſtribution of the power of 
the Aula Regis, was allotted a twofold juriſdiction; the one 
over all pleas of the crown not relating to the revenue, the 
other over ſuch civil matters between ſubject and ſubject as 
ſavoured of a criminal nature. Of criminal matters or pleas 
of the crown it retained a ſupreme original juriſdiction, and 
was termed the Cue morum of the people, as, upon hearing 
of any offence militating againſt the belt principles of juſtice 
or morality, it was impowered to inflict a proper — — 
for it, and for that purpoſe might iſſue proceſs returnable 
before itſelf. vt at toes dr nee 


The criminal matters therefore of which it had cognizance 
were of all kinds; but they were divided into crimes and 


miſdemeanours, properly ſo called, and into pleas relating 
to franchiſes and liberties. As to crimes and miſdemean- 


Lal _— 
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ours, | it had a: juriſdiction aſſigned it over every ſpecies 
thereof, from high treaſon down to the moſt Gi ll dee 
and it had alſo a controuling power given it over all courts 
of criminal juriſdiction then in being, or that might be eſta- 
liſhed... Over fuch as proceeded according tothe. common 
law, by corit F error, ot certrorari.; and over. fuch as pro- 
ceeded in a ſummary way, or in 2 courſe different from the 
common law, by: certiorari . unleſs ſpecially prohibited 
by the ſtatute eſtabliſhing ſuch ſummary or extraordinary 
iſdiction. If a matter came into this court by certiorari 
1 the King's Bench might ſummon a jury, and try 
tat bar; and ſince the ſtatute of J/e/tmin/ler the ſecond, may 
award: a aii prius to try it in the country, with the conſent 
of the King's own attorney. And this court retained ſo 
much of the criminal juriſdiction exerciſed by. the Aula 
is; that, upon its removal with the ſovereign, it 0% fats 
ſuſpended, if not entirely put an end to, all criminal proceed- 


Wich reſpect to matters relating to franchiſes and liberties, 
if any ſubject or body politic had uſurped any franchiſe or 
privilege, this court iſſued the torit of quo warrunto, or re- 
ceived an information thereon filed ex officio by the proper 


officer of the crown, or filed ſuch information on their own 


was found unlawful, the party was ouſted, and the franchiſe, 
if capable of ſeizure, ſeized into the King's hands. Alſo 
in caſes where otherwiſe juſtice was obſtructed, or the King's 
charter neglected, in the reign of Edward the firſt, was eſta- 
bliſhed a remedy, at this day frequently in uſe, called a Aan- 
damus. This writ was framed to command and compel in- 
ferior courts, corporations, and magiſtrates, to do that juſ- 
tice which ia duty they were bound to perform. A manda- 
anus is a writ of right, as ſome have imagined, founded on 
magna charta, though no inſtance has been traced of its 
having iſſued earlier than the reign of Edward the firſt; but 
the court is bound to grant it, if applied for, without im- 
: poling any terms on him who demands it. Alſo when in- 
ferior courts excecd the juriſdiction aſũgned them, this court 
had the power given it of iſſuing the 4orit of Probibition to 
ſtop any further proceedings, as being then conam non judice. 
And if any ſubject was illegally confined, he was entitled to 
the prerogative writ of Habeas Corpus, iſſuing by the com- 
mon law out of this court in term time, vr by 
one of the judges thereof in the vacation. All * 
cem 
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ſeem to have been the principal points of the criminal juriſ- 
dition of this ſuperior court; as allotted to it by King Ed- 

As to the ci branch of its juriſdiction, that origina 
was very narrow indeed, though at this day it engroſſes m 
of its attention. For as a court of primary juriſdiction, it 
had only cognizanee of injuries alledged to have been com- 
mitted with force, or in which the defendant was charged 


with falſity or deceit. Injuries committed with force were 


all treſpaſſes vi et arms, and others of the ſame nature, as 
ejeftment, ' replevin, re Dee and foreible entry. 
And thoſe wherein che defendant was charged with falſty 
or deceit, were remedied- by writs of confpiraty, decert, and 
the like; for in all thefe cafes: the defendant was liable to 
pay & f+ to the Crown, as well as damages to the 

complaining. In what manner the court of King's Bench 
obtained cognizance of the various civil actions it now holds 
plea of, wilt be ſeen in a fubſequent chapter; but it muſt 
be remembered, that this court was alſo conſtituted a court 
of from the Common Pleas, and other inferior courts 


im the kingdom. And that a writ of error alſo lies in it 


from the King's Bench in Ireland, as well as in thoſe caſes 


where the Chancellor proceeds according to the courſe of 


the common law, as upon petition de droit, monſtrans de droit, 
traverſe of office, ſcire facjas to repeal letters - patent, or on 
recognizances, and executions upon ſtatutes. And from this 
court as being the ſuperior court of the Lord Paramount, 
all prerogative- proceſs whatever iſſues to any place which 
has been, or may hereafter become, a = of the dominions 
of the Crown; and therefore when King Etvard, by the 
conqueſt of Fates, had added that country to his dominions, 
the Ning, Bench had juriſdiction in Pals, When that 
King had alſo eftabliſhed his elaim as Lord Paramount over 
the ing of Scotland, the court of King's Bench actually 
fate at Ryxburgh there, and afterwards ſummoned the Scot- 
tih King and his vaſſals to appear at Vminſter. So at this 


day it has a juriſdiction over Ireland, the Ie of Man, the 


ifles, and the plantations, by its prerogative writs; 
but with Scotland, or with the private dominions of the 
Sovereign, as the Eleftorate of Hanover, it has nothing to 
dy + 50 <> 4 | | 


The . of Common, Pleas, which had been perfected 
and eſtabliſhed by Magna Charta at MI gſiminſter, was next 


— ——— 
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in authority to the King's Bench; and as it was erected 
folely for the inveſtigation of the civil concerns of the 
people, has very — rs been ſtiled by Sir _ Edward 
Cake, The Lock and Key of the Common Law. By King 
Edward's plan in this court, all cauſes whatever, amounting 
to forty ſhillings and upwards, of a civil nature between ſub- 
ject and ſubject, were intended to be decided. For here 
not only all real. actions, unleſs where the King himſelf 
was a party's who might ſue in any of his courts, but alſo 
all perſonal and mixt actions were to be proſecuted ; thou 
in ſome perſonal and mixt actions the King's Bench had a 
concurrent juriſdiction affigned it, as in treſpaſs vi et armis, 
repleuin, ejetiment, and the like : theſe favouring of a cri mi- 
nal nature, and in which the defendant was formerly liable 
to pay a fine to the King. The Common Pleas had alſo a 
_ zuniſdiction given it over cauſes originally commenced in 
inferior courts, and at the inſtance of one of the parties, 
ſometimes upon ſhewir.g cauſe to the court, at others with- 
out ſhewing any cauſe at all, was impowered to award pro- 
ceſs, as the writ of pore, recordari facias loquelam, accedas ad 
curiam, and falſe judgment, to remove the proceedings. But 
it ſeems that it had not the power to inveſtigate errors in a 
judgment of a court of record, though ſome lawyers of emi- 
nence have ſuppoſed that ſuch juriſdiction belongs to it. 
This Court too, as being one of the King's ſuperior courts, 
was authoriſed, upon a ſuggeſtion made in term-time, that 
an inferior court, whether temporal or eccleſiaſtical, was 
exceeding its juriſdiction, or holding plea of a matter not 
cognizable by them, to award a_ prohibition, though no 
original plea was therein depending. This right of the 
Common Pleas to grant prohibitions was ſolemnly diſcuſſed 
and allowed by all the Judges of England“; and Vaughan, + 
Chief Juſtice, acknowledged ſuch juriſdiction to belong 
to it. To this Court appertained, as it did alſo to the 
court of Exchequer, the right at common law, where 
fuitor of it was impriſoned, to grant the writ of Habeas 
; and if he was illegally detained, to diſcharge him: 
but if it appeared that he was confined for a criminal matter, 
neither this court, nor the court of Exchequer, could pro- 
ceed to 28 the charge, but were bound to remand 
him; or elſe, if the offence was bailable, to take bail for his 
due appearance in a court of criminal juriſdiction f. And 
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the Habeas Corpus act *, for the better ſecuring the libe 
of the — — „That it ſhall be lawful for — 
« priſoner to move and obtain his Habeas Corpus, as we 
« out of the high court of Chancery or court of Exchequer, 
« as out of the courts of King's Bench or Common Pleas, 
« or either of {= and 15 l Chancellor or 
„ Keeper, or any Judge or Judges, Baron or Barons, for 
the time — of he degree or the Coif, of any of the 
« courts aforeſaid, in the vacation time, upon the view of 
“ the copy of the warrant of commitment or detainer, or 
“ upon oath made that ſuch copy was denied, ſhall deny 
« any writ of Habeas wy by the ſaid act required to be 
« granted, being moved for as aforeſaid, they ſhall ſeverally 
& forfeit to the p iſoner or party grieved the ſum of five 


The juriſdiction of the Court of Exchequer has been al- 
ready diſcuſſed, as the eſtabliſhment of it took place long 
before the reign of Edward the firſt, though he 2 


new -modelled it, when defining and aſcertaining the jur 


diction of the ſuperior courts on the diviſion of the power 
of the great Aula Regis. In his time we find the court of 
Exchequer divided into the court of Pleas, the court of Re- 
ceipt, which is the true center into which the Sovereign's 
revenues and profits ought to fall, the court of Accounts, and 
the court of Equity in the Exchequer Chamber, compoſed of 
the Lord Treaſurer, Chancellor of the Exchequer, and 


Barons. To theſe courts King Edward the third added 
another, compoſed of all the Judges of England, held on 


account of ſome difficulty ſtarted in a point of law; the 
juriſdiction of which ariſes, when the Judges of the reſpec- 
tive courts of King's Bench and Common Pleas are equally 
divided in opinion, or apprehend great difficulty in a caſe. 
Whenever this happens, they are directed by the ſtatute 
14 Edi. 3. c. 5. to adjourn the matter into the Exchequer 

mber, to have it argued by all the Judges of England. 
Before this ſtatute the record in ſuch caſes was adjourned 
and determined in Parliament, which was attended with 
great inconvenience ; but however the ſame ſtatute ordains, 
that if all the Judges. in the Exchequer Chamber are equally 
divided, it ſhall be determined at the next Parliament by a 
Prelate, two Earls, and two Barons, with the advice of 


— — 


31 Car. 2. c. 2. ſ. 10. 
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In the fame reign a Court of Appeal was alſo inflituted in 
te Exchequer Ghamber, for the examination of errors in the 
Exchequer, by the ſtatute 37 Edward abr third, c. 12. Be- 
fore the eſtab t of this court, errors in the Exchequer 
had fometimes been examined before commiſſioners ap- 
pointed by the Great Seal, and fometimes in Parliament ; 
the uncertainty of which became a confiderable grievance to 
the ſubject, and therefore Parliament was petitioned, fo 
early as the 22d of Edward the third, that the erroneous 
2 in the Exchequer might be examined in the 
King's Bench; bat this petition for fome reaſons was then 
diſliked, and therefore not acceded to. But the Legiſlature 
ſaon afterwards enafted, * That in all caſes touching the 
King, or other ns, upon 2 complaint of error in 
A the Exchequer, the Chancellor and Treaſurer ſhall caufe 
< the record to be brought before them, and taking to them 
« the Judges and other fage perſons, ſhall call them 
te the Barons of the Exchequer to hear the cauſe of their 
„judgment; and if upon examination error be found, they 
1 amend the rolls, and fend them into the Exchequer 
& to have execution.” This ſtatute however relates -onl 
to judgments on. the common law fide of the Exchequer, 
that an appeal to this day 
diately to the houſe of Peers. | 


In the reign of Queen El zobeth + allo another court of 


Exchequer was eftablifhed, for examining errors in cauſes 
erizmally commenced in the court of King's Bench, which, 
before that time, uſed to be examined in Parliament. The 
practice of this, as well as of the other courts for the inveſtiga- 
tion of errors in cauſes commenced in the King's Bench and 
Common Pleas, wilt be ſeen more fully in the ſecond vo- 
lume of this work. But as I ſhall have no 1 
treating of the courts for the examination of the erroneous 
pr ings of the Exchequer, I cannot help remarking, 
that the Court of Appeal, founded on the ſtatute 31 Ed. 
ward the third, as amended by the 3x of Elizabeth, c. x. 


16 Car. 2. c. 2. and 20 ur. 2. c. 4. of all other courts of 


error ſeems beſt adapted to the great - purpoſes of juſtice ; 


* See 4 Inſt. 68. 110. Co. Lit. 72. 6. and 2 Bulſt, 46. 
F Stat. 27 Eliz. c. 8. r : PR 


from the equity fide lies imme— 
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the practice of the reſt 9 affording delay, from the 
liberty given a party to ledge diminution in the record, 
which creates the neceſſity of awarding a certiorari. This 
court generally fits on the ſecond Tueſday in every term, 
and, with the other ſix courts before- mentioned, at this day 
conſtitute the whole of the Excheguer at M ęſtminſter; the 
antiquity of Which, with their ſeveral officers and duty, 
may be ſeen more fully in 4 In/titute, 103. 2 Compns Digeſt, 
477+ and 2 Inſtitute, 104. 


To the Inferior Courts King Edward conſigned a juriſdiction 
dver all trifling actions, wherein the damage laid did not 
exceed forty ſhillings, For by the ſtatute of * Gloucefter, it 
was Enacted, * That none ſhould have treſpaſs before the 
King's Juſtices, unleſs he ſwears by his faith that the goods 
taken away were worth above forty ſhillings.” The con- 
ſtruction put upon this ſtatute was, that it was only in af- 
firmarice of the Common Law, and the- treſpaſs intended 
was only treſpaſs on the caſe, and that it could not mean 
treſpaſs with force ; becauſe no inferior court was empowered 
to hold plea of treſpaſs vi & armis. On this expoſition of 
the ſtatute of Glouceſter, the caſe of Lambard and Ton FJ 
ſeems to have been decided, which was an action of treſ- 
paſs, bi & armis, and damages laid to twenty ſhillings only: 
to which declaration the defendant demurred, and inſiſted 
that the Court of King's Bench had no juriſdiction, the 
damages alledged being under forty ſhillings, But to this 
objection the court anſwered, that if treſpaſs vi & armis 
under forty ſhillings, did not lie in a ſuperior court, the 
party had no redreſs in ſuch caſes, becauſe the 4 Fine im- 
poſed in ſuch action could not be ſet by an inferior court, 
meaning a court not of Record, 


\ 


The affidavit required by the ſtatute of Gloucefter, previ- 
ous to the commencement of an action in the ſuperior courts, 
that the matter in diſpute amounted to forty ſhillings,” 
has long ſince been diſuſed in the” King's Bench and Common 
Pleas, though in the latter as well as in the Court of Ex- 
thequer it is {till a frequent motion to diſmiſs cauſes of ſuch 
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* 6 Edi 1. . 8. Carth. 108. 

1 The fine originally impoſed in ſuch actions is taken away 

by the ſtatute 5 N. & NM. c. 12. as being oppreſſive to poor de- 
fendants, who were ligble to be outlawed for non-payment 

thereof, being a deb to the Crown. a 
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TRA hep as beneath the "dignity of the court #, 
The Legiſlature however, willing to reſtore to the 
inferior 'courts that 'portion of juriſdiction originally in- 
tended by the Common Law, and confirmed by the 
- Ratute of 'Gloucefter, and of which they have been deprived 
by the diſuſe of the affidavit preſcribed by that Ratute, has 
vy a ſide-wind endeavoured to revive their conſequence by 
me ſeveral ſtatutes made to deprive the plaintiff of the coſts 
of his ſuit, upon obtaining a verdict in cafe the damages 

found by the jury do not amount to forty ſbillings. 


As to maritime and military affairs, and offences commit- 

ted within the limits of the royal reſidence, which, with 
other matters, were cognizable by the Aula Regis originally; 
but which were uſually referred to the Marſhal and Conftabl:, 
King Edward affigned them on the diviſion of the courts to 
their peculiar ſupetintendence. But the juriſdiction of theſe 
"officers having no interference with the abie& I propoſe to 
"Jiſcuſs, I mult refer the reader to thoſe writers who have 
treated more fully on it, and ſhall haſten to conſider the pro- 
ceſs adopted by the courts of King's Bench and Common Pleas, 
on their ſeparation, for the deciſion of cauſes, and the alte- 
Fations occaſioned therein, at different periods of time, for 
"relief of the parties, and expedition of juſtice, 
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Indeed all the fyperior conrts are inclined to diſcou 
| : trifling actions. For the King's Bench, in an ation of 
| Hat to the plaintiff's damage of 101. the defendant ob- 
tained'a rule to ew cauſe, why on payment of 38. 9d. all 
proceedings ſhould not ſtay, on an afidavit, that there had been 
only one tran ſaction between the plaintiff and himſelf, on which 
there was a balance due of g s. 9d. for horſekeeping, for which 
the action was brought. "Plaintiff ſhewed for cauſe, that the 
debt was really 198, for which the cauſe of ation aroſe in 
Doenſes; but the defendant lived in Somer/erfbire, and was not 
— to > any inferior court. Whereupon the court recom- 
mended to ſtay proceedings, on payment of the 19s. to which 
the parties — 1 Black/. Rep. 207. 2 Black/. Rep. 754 
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Of the Original Proceſs of the Court of King's Bench, 


— 
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che Aula Regitz had, as we have ſeen, an original two- 

Id juriſdiction afſignied it, — che one over all pleas of the 
crown, not immediately relating to the revenue. The other 
over certain civil matters ſavouring of a criminal nature be- 
tween ſubject aud ſubje@. © The judges af chis court, by 
their appointment, were the Sovereign Juſtices of Oyer and 
Terminer; Gaol-delivery,” confervators of the Peace, and 
vy of the Land. All pleas before them were 
ſtiled coram Rege, the King by the conſtitution of the court 
deing always ſuppoſed to be preſent; for the Juſtices of the 

. Bench and the Chancellor were directed to follow the 
King, “ ſo that he might have at all times near unto him 
ſome ſages of the law. ce e | 


The proceſs adopted and uſed on the clwil ſide of this court, 
now the ſubje& of diſcuflion, was 4 pecullar ſpecies of pro- 


T's King's Baich; on the diviſion of the juriſdiction of 
50 


ceſs, entitled a hill of that county in which the court, at the 


time of the complaint made, happened to be ſitting. But 
this proceſs it muſt be remembered, was only calculated and 
framed for injuries committed twith force to the perſon or 
propre of another, and for which the party offending was 
table to pay a fine to the King, as well as damages to the 
plaintiff ; for of ſuch civil injuries only could the King's 
Bench hold plea in the firſt inſtance. And theſe they were 
empowered by the fundamental conſtitution of the court to 
determine, without any original writ out of Chancery. An 
0 yok proceſs of its own for apprehending of treſpaſſers, 
and thoſe accuſed of having committed any. forcible .injury, 


was neceſſary for this court, as by its coming into any county 


it immediately ſuperſeded the ordinary adminiſtration of 
Juſtice by the general commiſſions of Eyre and of Oyer and 
Terminer. The party, therefore, to whoſe perſon or pro- 
perty any injury, accompanied with force, had been commit- 
ted, had liberty to apply to this court for redreſs; and, in 
order that proceſs might be awarded to bring in the offender, 
the plaintiff, drew out his complaint and entered it on the 
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records of the court, * which muſt have alledged a treſpaſs 
otherwiſe this court could not hold plea of it. When this 
was done, the clerk of the court was warranted to iſſue the 
bill, which was the only proceſs he was authorized to award 
in the-firſt inſtance for fuch ſort of complaint. This bill 
was directed to the Sheriff of that county in which the court 
happened to be, ſuppoſing that the defendant was to be found 
there [for this proceſs could not iſſue immediately into any 
other county than where the caurt was, as it had no imme- 
diate juriſdiction of civil matters, though contra pacem elſe- 
where] and commanded the Sheriff to take and ſafely keep him, 
fo that he might have his body before the King at a certain day 
therein-mentioned, to anſwer the plaintiff in a plea of treſpaſs f. 


The Bill was only a precept and not a writ, - becauſe it 
was not teſted, whereas all writs are teſted 1. It was made 
returnable on ſome” particular day in term; for this court 
contrived always to fit at the time appointed for the other 
courts to meet, which was only in term time. The terms 
were ſtated times in the year, ſo ordained, that all law buſi- 
neſs in the ſuperior courts might be tranſacted at once, and 
they were uſually appointed in winter and ſummer, that pro- 
per vacations might be left for keeping of holy days, and that 
the people might not be called away in ſeed-time and harveſt 
to attend their cauſes in court. This proceſs was made re- 
turnable alſo, on a certain day, whereſeever the King ſbould 
then be in England, for, as this court was to attend him where- 
ever he went, it was wholly. uncertain, where the King 
might be at the return day; therefore no place could be ex- 
preſſed in it: But the royal reſidence being a matter of ſuf- 
ficient notoriety, the court obliged | Sheriffs and thoſe who 
had the execution of proceſs, to take notice thereof virtute 
officts, at their own peril. If the Sheriff apprehended the 
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* * Jjaſ. Filixar. 8. | | | 8 
+ All writs, proceſs, pleadings, and law proceedings what- 
ever, from the time of the conqueſt till the 36 of Ed. 3, were 
in the Norman French language. But by that ſtatute the plead- 
ings, Kc. in court were directed to be in Ergliþ, though en- 
ſſed and entered of record in Latin; and ſo they continued 

till the 4 Geo.'2. c. 26. when they were directed allo to be en- 
rv" 1 the Engiþ language. ' © | -© 

„ OP OT * | 

[| But it ſeems that in early times it was an uſual exception for 
an-indifferent-perſon to ſay, He did not know where the court 
was, Jide Ld. Raym. 532. 5 
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defendant, he was to keep him and produce him in court on 
the return day; for if he let him ät large, and he was not 
forthcoming, the Sheriff was not only liable to make amends 
to the plaintiff, but might be proceeded againſt by the court 
for a contempt. If, on the other hand, he was not àppre- 
hended at all, the Sheriff might ſafely return a © non off in- 
ventus, indorſed on the writ. - Or if the defendant had fled 
iato a liberty or franchiſe, into which the Sheriff could not 
enter to execute proceſs bimſelf, ak. he had ſent a 
warrant to the Steward or Bailiff thereof to arreſt the de- 
fendant) he might return on the Bill, Mandavi ballivo, 
Sc. & nullum dedit reſponſum, &c.” reciting the ſpecial mat- 
ter, and that no anſwer was given. Upon this latter return, 
the plaintiff might ſue out another. proceſs called, a * Non 
omittas bill,” directed, as before, to the ſame Sheriff, recit- 
ing the former bill and return, and commanding him to ar- 

t the defendant, nottwithſtanding any liberty or privileged 
Place in his county. ; 


If nan oft inventus was returned to the Bill, and the plaintiff 
had reaſon to think that the defendant was ſtill in the ſame 
county, he might have another bill, and after that a third, and 
ſo on till the defendant was caught, But if the defendant had 
removed into another county, the next proceſs the plaintiff 
might ſue out againſt him was a Teftatum bill, directed to 
the Sheriff thereof, which ſoon gained the name of a Latitat, 
from that word being within it. This Te/ftatum bill was a 
writ teſted in the name of the King, and in it was recited the 
former bill and return, and then it was ſtated, that on the 
plaintiſ s behalf it was atteſted, that the defendant did run up 
and down, one himſelf in that county, therefore it was 
commanded the Sheriff to take him, and have his body in court on 
ſuch a day, whereſoever the King ſhall then be in England, 


If the defendant happened not to be arreſted before this 
proceſs was ſpent, but a non eff inventus was returned on it, 
the plaintiff might ſue out other proceſs to the like effect, 
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The ſtatute em. 2. c. 39. is the firſt ſtatute which makes 
mention of a non omittas writ, though lord Cote ſuppoſes ſuch 
writ was at Common" Law, becauſe- mentioned by Bradon and 
Flea, and it certainly was often awarded before the fatute Weftm. 
2. But after this ſtatute, as an action lay againſt the Sheriff if 
he entered a franchiſe without a nor omittas writ, many haſty 
writers have concluded, that it laid the foundation for that pe- 
culiar ſpecies of proceſs. | . 16 wind 
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awarded. 


either into that or another country, till the defendant was 
caught, Or if a mandavi ballive, &c. was returned on it, 
by reaſon of the defendant's eſcape into a franchiſe, the 

intiff might fue out à non omittas latitat, at once authortz- 
ing the Sheriff to enter the franchiſe in execution of the 
proceſs. . For as the Bailiffs of franchiſes were Bailiffs to 
their lords by particular grant from the crown, the Sheriff 
could not enter a franchiſe without 2 fpecial authority, Nor 
was the Sheriff anfwerzble for the Bailift's falſe returns, de- 
cauſe they did not belong to them, but to their own Lords; 
ſuch return therefore was made by the Lord's Bailiff, and 
not by the Sheriff's Baitiff, | 1 | 


But if the Bailiff of che franchiſe had made an inſufficient 
return, and the Sheriff returned that to the court, they for- 
nerly held the Sheriff was anfwerable, and not the Bailiff. 

or an inſufficient return is no return; and ſo the Sheriff 
ought to have faid, nullum deait Hyperion. But this was al- 
tered by the ſtat. 27 Hen. 8. c. 24. which ordains, that the 
amerciaments for infufficient returns made by Bailiffs of fran- 
chiſes, ſhal) be ſet on the Bailiff 's head, and not on the She - 
riff's: ſo that it ſeems, that after an amerciament for an in- 
ſufficient return, which was as none, 2 von mittut might be 
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When, however, the defendant was arreſted, either on the 
Bill or the Latitat, the fame was indorſed with cepi corpus 3 
and n party, at the return, was brought into 
court, when he was either delivered over to the cate of the 
* Marſhal, or fuffered to put in bait to ſtand the event of the 
ſuit. In ſuch caſe an entry was accordingly made. But, if 
he could not find ſureties, he was brought up from time to 


Though the Zar! 2 by the 28th of Edward the fir 
Rat. 3. c. 3. bad a particular juriſdiction aſſigned him, yet thi 
great officer of the king's houſhold had the cuſtody of all the 
Friſoners in the Court-of King's Bench, and detained them in the 
Meas Priſon, as appears by the 49 Hen. 6. 32. f. Spelman, 
werbo Mareſchallus ſays, that all the Marfalſeas, vix. Marſhal 
of the Marfhalſear, | Marſhal of the King's Bentb, Marſhal of the 
Exchequer, &c. are all derived from che. Earl Marſhal of Eng- 
land ; and that he had granted the inheritance of the office of 
Marſbal of the 1 Bench out of him. Fide Lord Raym. 1777. 
And per Holt C. J. L. Raym. Sog. the office of Merbul of 
the King's Bench Priſon, was not derived out of the office of Earl 
Menbal of England till ſo late as the time of Jemez the fr. 
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INTRODUCTION. xi 
time by the officers of the Marſbal, till the matter was finally 
determined. 


When the defendant was once 7 7 into court, and in 
the cuſtody of the Marſhal, the plaintiff within a certain ti 
was to declare againſt him, or recite at large his compiging. 
This recital was ore tens, and was to the very ſame effect 
2s the bill of complaint previoully filed in the court; and 
when pleading ore tenus was diſuſed, and writing was intro- 
duced, the declaration was no other than, a copy of the bill 
filed. But, before the. defendant was put to make his de- 
fence, the court obliged the plaintiff, according to the old 
Saxon cuſtom, to produce two or more perſons as pledges or 
ſureties, who ſtood as a ſecurity for him that he would pro- 
ſecute his ſuit with effect, and without delay, which if he 
failed to do, theſe pledges were amerced. The preciſe time 
of finding theſe pledges does not ſeem well aſcertained. For 
lord Cate ſays, © * He that ſueth by 5% ſhall find pledges de 
proſequenda in fine billz, but this has been controverted.” 
4 The better opinion ſeems to be, that the pledges in this 
caſe were not always required of the plaintiff upon firſt en- 
tering his plaint on record, but it was ſufficient if he pro- 
duced them at any time before the defendant was called upon 
to make his defence, When theſe pledges however were 
found, the defendant was brought up in perſon to plead to 
the charge, or appeared if he Jed Sd to bail, [till the 
ſtatute t Weftminſter the ſecond, empowered him to appoint 
an Attorney] to which plea the plaintiff might reply, or de- 
mur; and thus the parties went on till iſſue was joined on a 
matter of ſact, or paint of lau: all which proceedings, till 
final judgment was given, were had ore tenus in court, and 
minuted down by the ſcribe, or prothonotary. And this con- 
tinued to be the ice for a long while, pleading at bar 
viva voce, not being altered till after the Reformation. 


If Sheriffs neglected or refuſed to return writs delivered 
to them, the plaintiff was directed by the Statute We/tmin/ter 
the ſecond, C. 3 » 0 make complaint to the Juſtices; where 
upon a Writ Judicial went to the Juſtices aſſigned to take 
the aſſizes, to enquire, of ſuch. as were preſent at the deliver- 
ance of the writ to the Sheriff, if they knew of the deliver- 
ance ; of which an inqueſt was returned. And if the in- 
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x INTRODUCTION. 
queſt found that the writ was delivered, damages were 
awarded to the plaintiff or demandant, having reſpect to the 
quantity or quality of the action, and to the peril that might 
585 come by reaſon of the delay. The like remedy was 
_ alſo given againſt the Sheriff, in caſe he made a falſe return 
of tarde, or that the writ came ſo late that he could not ex- 
ecute the commandment of it. But this method of pro- 
ceeding againſt Sheriffs has long fince fallen into diſuſe, as 
will be Cen hereafter. 
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| Of the original Proceſs of the Court of Common Pleas, 
HE court af | Common Pleas, which, in conſequence 
of amp. 7 Charta, was eſtabliſhed at Veſtminſter, was 
intended by King Edward's plan to hear and determine al! 
the civil actions of conſequence, whether real, perſonal, or 
mixt, ariſing between ſubject and ſubject. But this court 
had not an original juriſdiction given it as the King's Bench 
had, hut only a delegated authority to inveſtigate thoſe mat- 
ters Which were expreſsly referred to it. For the Norman 
amaxim was {till adhered to in this, that there ſhould be no 
_ proceedings in Common Pleas between the People before 
the King's. Juſtices, without his original writ ; holding it 
unfit that thoie Juſtices, who were only the ſubſtitutes of 
the Crown, ſhould take cognizance of any thing but what 
was, particularly referred to their judgment. The pa 
- therefore, who. had a cauſe of complaint, and was “* enab 
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- * It muſt be remembred, that many perſons were diſabled 
from proſecuting any ſuit formerly, as Aliens, Jews, perſons 
excommunicated, guilty of a fremunire, attainted, outlawes, 
c. and fore of them are diſabled even at this day from proſe- 
cuting any ſuit while their di ſability remains. But the neceſſity 
of trade has gradually mollified the too rigorous rules of the ol 
law in their reitraint and diicourzgement of aliens, For an alien 
enemy, Why i5 here in protection, and a Few, Who was looked 
upon as an enemy till commerce taught the world more huma- 
rity, may now have the ſame juſtice done them as a natural ſub- 
zeft. ,V ide Ld. Nom. 23%, Kc. Villeint alſo were diſabled 
Im ſuing any other than ei on Lord, and him only for the 
mem of his on perth e murder of his anceſtor, as they 
eld 3 Aating their Villeindge, - 
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to ſue in the Common Pleas, firſt reſorted to the King's 
high court of Chancery, the grand repoſitory of all original 
writs, and where the ſame were to be made out accordin 

to the nature and exigency of the caſe, and there — 
his original + writ, adapted to the fort of injury he had re- 
ceived, and ſought to have redreſſed. The plaintiff paid 
for this writ, although the King's ſtipulations in the Great 
Charter were, * null: vendemus, null: negabimus, null: diffe- 
«& remus juſtitiam vel reftum.” For this article was only 
meant to provide againſt any ſubject being in future ag- 
grieved by thoſe enormous fines formerly exacted by the So- 
vereign and his Chancellor upon giving permiſſion to ſue in 
the King's courts; and as theſe fines upon original writs 
were by this time well aſcertained, and reduced to a certain 
ſtandard, the people did not hefitate to comply with them. 
In the courſe of this Introduction, I ſhall find another place 
to treat more particularly of the nature of theſe fines payable 
upon original writs, as even at this hour they continue to 
be exacted by the Curſitors (ſo called from making out writs 
de curſu, or writs that iſſue out of Chancery of courſe) and 
form a part of the ordinary revenue of the crown. | 


To obtain his original writ, the plaintiff made out a little 
abſtract or note, called a Præcipe, for that fort of writ he was 
adviſed to purſue, and carried the ſame to the C 

where, on application to the Curſitor of the county in which 
his cauſe of action aroſe, the original writ was made out for 
him, returnable in the court of Gommon Pleas. Original 
writs were in their nature #wofald,. and were mandatory let- 
ters from the King, ſealed with the ſeal in the Chancellor's 
cuſtody, directed to the Sheriff, and either required him to 
command the defendant to do juſtice to. the complainant, ar 
appear in the Common Pleas at Weſtminſter on the return, to 
ſhew why he did not comply; or elſe required the Sheriff 
immediately, without making any previous command to give 
up what was demanded, to take a ſecurity for his appear- 
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b. ance in court. The firſt ſort of writ therefore was optional, 
* the latter peremptory; and they were called by the names of 
y a 3 quod reddat, and a Si te fecerit ſecurum, or, far 
: ſhortne 2 -A P one, p : f 

d — — — — 
4 + Dicuntur brevia (ſays Fleta, who wrote in the time of EA- 
4 ward the firſt) cum fint formata ad fimilitudinem regulæ juris, que 
a breviter & paucis verbis intentionem proferentis exponunt, ficut re- 
y gula juris, rem que et breviter enarrat ; non tamen ita debet eſſe 


revue, quin rationem & vim intentionis contineat, &. 
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* guad raudat, was the proper writ when the plain- 

tiff's action was for a ſpecific thing; as for the recovery of a 
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gages a e to 
ear at Mminſter at the — to 4 pe plaintiff's 
charge contained i the et In this caſe, if the defendant” 
Z not find pledges of ſufficient reſponſibility for his due 
appearance in court, the Sheriff was authorized to take 
_ gages, that is, ſome of his goods and chattels into his cuſtody, 
the hetter to compel his attendance, Whatever he did 
therefore in conſequence of this writ, he returned to the 
CGimmen Pleas, Neither by this writ, nor by the præcipe, 
was the perſon of the defendant at all m „ fa tender 
Was the law in thoſe days of the liberty of the ſubject; for 
of his perſonal freedom no man coul legally be deprived, 
unleſs for ſome criminal flagrant offence injurious to the 
government under which he lived, or for ſome tortious act 
committed with force, and conſequently in breach of the 
peace, which his allegiance and duty required him to keep 
and preſerve. EIN 
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Tf the defendant was not to be found in the county, or 
had no houſe or land whereon he could be ſummoned or 
warned to appear [for in real actions a warning on the land 
by erecting a white ſtick or wand was ſufficient“] the 
3 nil babes 
« in batlrya mea per ummoneri chat the plaintiff 
might ſue out proceſs ci where i him. | 


mon Pleas, the court thereby became poſſeſſed of the cauſe, 
and all further proceſs relating thereto iſſued from thence. 
If the defendant: had been ſummoned, and did not 
there within four days, the o die poſt of the return of the 
writ, or ſend an i or tufficient excuſe to che court why 
he could not attend, the plaintiff was at liberty to take out 
4 further proceſs againſt him. Of the efom We {hall have 
occaſion to ſpeak more fully hereafter ;” at preſent let it ſuf- 
fice to fay, that theſe intermediate days were allowed ex 
gratia by the, court, and partly aroſe from an idea enter- 
tained by our anceſtors, that it was beneath the dignity of a 
free man to appear or do any other act at the preeiſe time 
or that purpoſe r and partly from a conſideration 
of the court, that ſome unavoidable accident or other might 
happen to occaſion a delay, though the party did not mean 
to ſend. an excuſe, and had no intention to diſobey the 


The next proceſs which iſſued from the court of Com- 
mon Pleas upon a diſobedience to the original writ, was 
called an Attachment, and though it could not actually be 
ſued out till the guarto die poft of the return of the original, 
might yet bear + te on the very return-day of that writ. 
The writ of attachment commanded the Sheriff to put by 
fafe gages and pledges the defendant, ſo that he appear at 
Wiſftminfler on ſuch x day in term. Theſe gages were again 
forfeited, and his ſureties alſo amerced in Sat of his non- 
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N “ Daltes on Sheriff. 
+ It was ſettled that all original writs, and other proceſs 
founded thereon, ſhould have 1 days between the tete and 
return, in order that there might be time for the Sheriff to make 
the ſummons; Footh 5. and that a man might come from the re- 
moteſt part of the kingdom, which he is enabled to do within that 
72 of time, at the rate of travelling twenty miles each day; 
many miles being computed' a day's journey by the law, 


and thence called Dicta, 2 Ia. 267. 


appear- 
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appearance within the quarts die pof! of the return of this 
writ of attachment, unleſs he — an e/ſorn in time to 
excuſe his default. | | 


The ſubſequent — to the e compel ”» 
appearance was a writ of diſtringas, which bore tee on the 
very return-day of the —— attachment, thou ry actu- 
ally ſued out till the guarto die pot incluſive of ſuch return; 
and if the defendant again made default, a like writ might 
iſſue ad inſinitum, commanding the Sheriff to diſtrain the 
defendant from time to time; which was done by taking his 
goods, and the profits of his lands, called I,, which 
were all forfeited to the King if he did not appear *. And 
here by the common law the proceſs determined with the 
moſt contumacious defendants in all civil injuries that were 
not accompanied with force; the defendant being gradual! 
— 44 of his ſubſtance, if he had anys by repeated diſ- 
treſſes, till he rendered obedience to writ: and if he 
had no ſubſtance, the law then conſidered him as incapable 
of making ſatisfaction, and therefore looked upon all further 
proceſs as nugatory. | 
But for injuries committed with force to the perſon, pro- 
perty, or leſion, of the plaintiff, the law, to puniſh the 
breach of the peace, and prevent its diſturbance in-future, 
provided alſo a proceſs againſt the defendant's perſon. But 
even before this proceſs could iſſue, a pone or attachment was 


awarded againſt him, but without any previous ſummons, ' 


on which he muſt have made a default + And this proceſs 
was allowed, not only in actions of treſpaſs vi & armis, but 
alſo for. ſome -other injuries, which, though not forcible, 


are yet treſpaſſes againſt the peace, as deceit, and conſpiracy; _ 


becauſe in all theſe caſes the violence of the wrong requires 
a more ſpeedy remedy for the party aggrieved. This proceſs 
was called a capias ad reſpondendum, which at once autho- 
rized the Sheriff to take the defendant, and impriſon him 
till the return-day, and then produce him in court, The 
capras was made out conformable to the original writ of 
one. or attachment before ſued out and returned, and bore 
tefte on the return-day of that writ; for the capias was na 
other than a proceſs of contempt, upon a diſobedience to 
the original, The capias, as well as all other writs, ſub- 
ſequent to the original, were denominated judicial writs, be- 
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C Vide ſtat, Weftm. 2. c. 39. what ſhall be accounted iſſues. 
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ing grounded on what paſſed in the court of Common Pleas 
in conſequence only of the Sheriff's return, and iſſuing 
under the private ſeal of that court, and not under the 
Great Seal of England; and being teſſed alſo, not in the 
King's name; but in that of the Chief Juſtice only. 


If by this proceſs the defendant was arreſted, the Sheriff 
returned it with cepi corpus indorſed, But notwithſtanding 
this writ commanded the Sheriff to take and ſecure him till 
the -return-day, he might, at his own. peril, have let the 
defendant continue at large; though he was Jiable, in caſe 
of his non-appearance in court, to make amends to the 
plaintiff in an action for an eſcape, or to be amerced by the 
court for the contempt, in not producing the body purſuant to 
the return he had made on the writ. If the defendant could 
not be found by the Sheriff, he might return the writ with 
non eft inventus, and then the plaintiff might ſue out another 
writ, called a teftatum 4 into a different county, in which 
it was apprehended the defendant was gone: and after that an 
alias, and pluries capias. Or if the defendant had fled into a 
franchiſe, where the Sheriff could not enter to take him, he 
might have returned the writ (provided his mandate to the 
bailiff thereof to arreſt him had been diſobeyed) with mandavi 
ballivo & nullum dedit reſponſum ; on which return the plaintiff 
was at liberty to ſue out a non omittas capras, empowering the 
Sheriff to enter and ſeize him. But the non omittas capias from 
tne Common Pleas, ſomewhat differed from- the non omittas 
writs of the King's Bench; for theſe gave authority to ap- 
prehend the defendant notwithflanding any liberty in his bailt- 
wick, whereas the non omittas writs of the Common Pleas 
ſpecified the particular franchiſe, and commanded the Sheriff 
to take him, notwithſtanding that liberty, as the liberty of A 
in his bailiwick, 


When the defendant voluntarily appeared in court ac- 
cording to the return of the writ, he found pledges or bail for 
his future attendance therein till the ſuit was finally deter- 
mined. But if he was brought in by the compulſory proceſs 
of capias, unleſs he found mainprize * of ſufficient reſponſi- 
bility for his appearance from time to time in court, and abid- 
ing the event of the judgment, he was committed to the priſon 
of the Fleet, and brought up in cuſtody of the Warden 


—— 


When the defendant cometh in by capias or exigent, he ſhall 
not find pledges but mainprixe. 31 Ed. 3. mainprize 21. 4 
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thereof, as occaſion uired, to make his defence, till the 
ſtatute ¶ tminſter the dere empowered him to appoint an 


attorney to appear in his ſtead. 


By the proceſs of capi, it muſt be remembered, if the 
defendant could not be arreſted, he might be proſecuted to 
„ of which I ſhall ſpeak more ly eafter ; re- 
marking in this place, that eztlawry, in old times, was very 
very much to be dreaded, the conſequences being exceed- 
ingly penal, and not only attended with a forfeiture of all 
che N * and chattels to the King, but alſo in many 
caſes of his life; the law regarding an outlaw, or one at- 
tainted in a præmunire, Which was a remedy deviſed, amongſt 
ſome others, by King Edward the firft, to encounter the rapid 
progreſs of the papal uſurpations in England, in no other light 
than as a ſavage beaſt, or an enemy, which any one might 
have deſtro 8 : 4 as 


In profecuting real actions in the court of Common Pleas, 
the proceſs therein was made ſimilar to that uſed in ſuch 
actions in the Lord's court below. For thete, if the tenant 
made default on the ſummons to the Lord's court, the lands 
.demanded were immediately ſeized, and if on the ſeizure the 
tenant did not appear, and offer a ſufficient excuſe for his 
non-attendance before, they were by judgment awarded to 
the demandant, as one who was ready to take on him the 
Feudal duties, which the former tenant had renounced. Or 
if default was made by the tenant after he had once ap 
tothe ſuit, the lands were alſo in that caſe ſeized by the Lord, 
and adjudged to the demandant for the tenant's breach of his 
duty, unleſs he came in after ſuch ſeizure, and excuſed his 
former default. So when the Lord remitted his right to the 
King, and it came to him as Lord Paramount, the procefs 
awarded above, upon default made after ſummons on the 
Prærcipe, was the writ of grand cape, to ſeize the lands for the 

King, and to warn the. tenant to appear in court at the re- 
turn, to excuſe his default on the ſummons ; which if he ne- 
glected to do, or did not fave his default, by ſhewing that he 

was either not properly ſummoned before, or that he was 
22 by inundation, tempeſt, impriſonment, or other 

invincible neceſſity, judgment was given for the demandant. 

But in caſe the demandant releaſed the default, then the grand 
-cape as conſidered but as the ſummons, and the demandant 
,proceeded to count againſt him, as if he had regularly ap- 
peared at the firſt. This releaſe of defaults was often made, 
if there had been really a fault in ſummoning the tenant. , But 
if in ſuch caſe the demandant juſtified on the default, and the 
4 | tenant 
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tenant ſaved it, by ſhewing ſome lawful excuſe, the writ 
wholly abated; becauſe, by juſtifying on the default, the de- 
mandant reſted his cauſe on the tenant's failure in duty, and 
not on the merits of his claim. But if after appearance by 
the tenant on the ſummons, and a further day given, he made 
a default, the proceſs awarded was a petit cape to ſege the 
lands, and warn the tenant to come in, and hear judgment. 
On 'the return of which, if he did not fave his default, by 
alledging a ſufficient excuſe, he was conſidered as having 
failed in his duty, and thereupon judgment was given for the 


demandant. If after appearance, however, the tenant had 


Ree an imparlance to another day in the ſame term, and 
en at that day made default, no petit cape was awarded, but 
the lands were inſtantly ſeized, and judgment was pronounced 
for the demandant ; becauſe in fuch caſe a day was given the 
tenant, at his own expence, which he ought to have duly at- 
tended to. But in caſe the tenant, after the miſe joined made 
default, or imparled to another term, a petit cape then was al- 
ways awarded, in order to bring the 'patty into court, be- 
fore judgment could be pronounced on default. On chis ac- 
count it is at this day, that when a demandant in a common 
recovery, craves to imparle, a day is given him in the fame 
term; for otherwiſe it would be neceſſary that a petit 

ſhould iſſue, which would not only prolong the feigned ful, 
but create an additional expence to the parties concerned in it. 


Thus did the reſpective courts of King's Bench and C m- 
mon Pleas at their eſtabliſhment, proceed to bring defendants 
before them. In what manner the King's Bench obtained 
cogniſance of civil actions unaccompanied with force, and 
how the proceſs to compel an appearance in the Common Pleas, 
which ſeems ſo exceedingly dilatory, came to be altered, I 
"ſhall take an opportunity of ſhewing hereafter. But I can- 
not conclude this Chapter without making further mention of 
the pledges, which we have ſeen were required in all caſes of 


"the plaintiff, and in many inſtances of the defendant. 


The finding of Pledger was an inſtitution of the great 
Alfred"s, who claſſed the whole people in decennaries, conſiſt- 
ing of ten families each, and thoſe numbered in each degen- 
"nary Ne made the mutual and ſtanding pledges for each other's 
due obedience to the laws and prefervation of the public 


"peace. No one by his eſtabliſhment could proſecute any 


civil action whatever, unleſs he could find two or more of 
the ſame decennary as pledges, to ſatisfy the court that he had 


"a real cauſe of complaint, and was not of a litigious and 


quarrelſome temper, - And as the defendant was to be = to 
ome 


xvii INTRODUCTION. 


fome trouble and 2 in conteſting the ſuit, theſe pledge 
were always required of the plaintiff immediately upon his 
6 to the court. The ſmaller arrangement of the 
people in decennaries ſoon falling into diſuſe, from the diffi- 
cult there was of enrolling every ſubject, and clafling thoſe 
foreigners who caſually reſorted here to carry on trade, and 
had no fixed habitations in England, it was thought ſufficient 
if the plaintiff upon commencing a ſuit, and the defendant 
upon being cited. to appear to it, found pledges of the fame 
hundred or county with himſelf. The finding of pldget was 
fo reaſonable an inſtitution, and ſo well nes. Oo to prevent 
bath vexation and delay, that in the various revolutions of 
the government, from Afreu's time till long after the reign 
of rd the firſt, it was never once diſcontinued or aboliſhed, 
Upon the diviſion of the courts, however, in his time, when their 
ſeveral juriſdictions were aſcertained and eſtabliſhed, an altera- 
tion took place with regard to the time when the plaintiff's 
pledges for proſecution ſhould be found, and by whom they 
ſhould be taken. If the plaintiff ſued by original writ re- 
turnable in the Common Pleas, his pledges were uſually found 
in the country and taken by the ſheriff, before ever the de- 
fendant was ſummoned to appear to the action, and their 
names were returned by the ſheriff upon the original. But 
in the King's Bench, when a plaintiff filed his bill of com- 
plaint againſt the defendant for a treſpaſs 
court had not cogniſance of it) they did not always require 
him now to find his pledges, before the proceſs went forth 
to the ſheriff to bring in the party; becauſe as that court 
was ambulatory and followed the Sovereign, the plaintiff 
might not have his pladges at hand, or be known to any one 
- In the county where the court at that time happened to be 
fitting. Beſides it was imagined, that one who had com- 
mitted a forcible injury in breach of the peace was likely to 
avoid being taken, as the commiſſion of ſuch an injury made 
him not only liable to pay a fine to the king, as well as da- 
mages to the plaintiff, but alſo ſubjected him to an impriſon- 
ment before trial or conviction. The court of King's Bench, 
therefore, did not as formerly inſiſt upon having the pledges, 
before proceſs was awarded to bring the defendant into court; 
becauſe if they had waited till the plaintiff could have pro- 
duced them, it would not only have occaſioned a cauſeleſs 
delay to the inquiries of juſtice, but have given an opportu- 
nity for the defendant to effect an eſcape, and avoid the molt 
diligent ſearch of the ſheriff. TR es 1 ' 


(for otherwiſe that 


But when the defendant was apprehended or brought into 
court by the bill or its ſubſequent proceſs, the plaintiff was 
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alled upon for his pledges, and if they were not produced 
hen he came to declare, the defendant might have demur- 
ed or pleaded in abatement, for he had no occaſion to make 
any defence till they were found. So that, when pleadings 
+ tenus in court were diſuſed, and came. to be entered in 
riting by the clerk, and copies thereof made out for the par- 
ies, the names of the pledges for the proſecution were always 
ntered in this court at the end of the declaration, that bein 
e ſtage of the ſuit in which they were obliged to be — 
on the proceſs by hi; the form of which entry, though the 
finding of real and reſponſible pladges has long ſince ceaſed, 
continues to be uſed to this day. But in the Gammon Pleas, 
the names of the pledges were not inſerted at the end of 
the declaration, becauſe they were required immediately upon 
the original, and therefore had no need to be mentioned again 
when the plaintiff came to count on his writ. 


If the plaintiff failed in his ſuit, his pledges were amerced 
by the court, and the entry thereof in the judgment was 
& Ideo confideratum eft quod predict. uæren. & pleg. ſui de pro- 
equend, inde in miſericordia, &c.”” but without taxing 
them at any ſum certain. After which the amerciament was 
eſtreated, then delivered to the clerk of the aſſize in the cir- 
cuit, who afterwards delivered the ſame to the coroner of the 
county, who affeered , that is, aſſeſſed the amerciament ac- 
cording to the nature and proportion of the vexation, and the 
ability of the party. And that aſſeſſment by the coroner was 
held a ſatisfaction of the ſtatute of Magna Charta, which pro- 
vided that . nulla predictarum miſericordiarum ponatur, niſi per 
ſacramenta proborum & legalium hominum de vicineto. Comites 
autem & * ing non amercientur, niſi per pares ſuos & non 
niſi ſecundum modum delicti.“ . 


Sheriffs in time growing remiſs in their duty, allowed of 
any perſons as pledyes, ſometimes returning the names of 
22 perſons as pledges, at others, neglecting to require 
or return any at all. And though the want thereof might 
have been taken advantage of by demurrer, plea in abate- 
ment, or aſſigned for error ; yet the courts in their liberality 
of late, ſooner than the plaintiff ſhould be delayed, or that 
their judgment ſhould be liable to be reverſed for fo frivolous 
an objection, which did not affect the right of the ſuit, would 
ſuffer the plaintiff to find them at any tie pending the ſuit, 
and enter their names as if really found at the proper time to 


| 30. a 
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the ſheriff or court. And the Legiſlature to ſupply the want 
of real perſons as pledges, and recompenſe the defendant 
where he has been ulli or vexatiouſly ſued, has by various 
ſtatutes, either given him the coſts he has incurred in making 
his defence ; or elſe deprived the plaintiff of recovering thoſe 
coſts he is entitled to by law, in cafes of obtaining a Verdict, 
by leaving it to the Judge at the trial to certify on the record, 
that he had little or no cauſe of action. Since theſe ſtatutes 
for allowing the defendant his coſts, where the plaintiff fails, 
or is nonſuited, the writ to the coroner to affeer the pledges has 
fallen into diſuſe, and two good-natured perſonages, John 
Doe and "Richard Roe, from their univerſal aequaintance and 
peculiar longevity, have become the ready and common 
pledges of every ſuitor. The want however of their names 
upon the bill or original, was not aided till the ſtat. 16 & 17 
Car. 2. c. 8. though a verdi& had been had for the plaintiff, 
But for the better removal of this ground of objection, it 
was further enacted by the 4 & 5 Ann. c. 16. © that no ex- 
ception ſhall be taken for default of pledges on the declara- 
tion or bill, unleſs it be ſhewn for cauſe of demurrer.” And 
ſince this laſt ſtatute, on a ſpecial demurrer for want of pledges 
on a declaration by bill, the court, natwithſtanding, gave 
judgment for the plaintiff; holding, that he might enter 
them any time before judgment, becauſe pledges are not liable 
before judgment, and not even then if it be given for the 
plaintiff *, Nor can the want of pledges now be taken advan- 
tage of in error, though judgment paſs by default; for ſince 


the above ſtatute of Queen Anne, the want thereof is but 
matter. of form +. | 
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CHAPTER THE FOURTH. - 


In wwhat Manner the Court of King's Bench obtained 
| Cognizance of civil Aclions. 


| bliſhment, had an original juriſdiction over all criminal 
offences or pleas of the Crown, and of ſuch civil matters only as 
were in breach of the peace, and therefore denominated 270. 
paſſes, - as appears plainly by the treatiſes of Britton and 
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HE court of King's Bench, we have ſeen, on its eſta- 
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Nita who wrote in the reign of Edward the firſt, and who, 
in deſcribing the juriſdiction of this court in civil matters, 
afirm it to be, to amend falſe judgments, determine ap- 
peals, and other treſpaſſes committed againſt the peace, & 
enconter notre juriſdiction,” which is, ſays Sir Edward Cote, to 
grant prohibitions. ed up to the trial of criminal offences 
and treſpaſſes only, the inveſtigation of the erroneous judg- 
ments of inferior courts, and the preſervation of the due 
bounds and limits aſſigned to the reſpective juriſdictions in- 
ſtituted by the erown, this court found itſelt left with little 
or no buſineſs to engage its attention. So little indeed; that 
a few days in term time ſufficed to tranſact it all; and as 
they did not fit de die in diem, continuances of all that was 
done in each ſepatate matter before them, was entered from 
the day they ſate, till the day fixed for their meeting again. 
From this ſmall ſhare of employment too; a great part was 
again taken off by the {+ 09 in Eyre, of Oyer and Terminer, 
and gaol delivery, and the conſervators of the peace in the 
country; to which Juſtices in their circuits, the trial of all 
criminals in the reſpective counties” through which they 
paſſed was referred. But it was not long before this Court 
contrived to draw ſome civil actions within its juriſdiction, 
and in proceſs of time gained cognizance of almoſt every 
matter which the Common Pleas was purpoſely formed to in- 
veſtigate. So that, from continual uſurpations, if I may be 
allowed the expreſſion, the court of King's Bench has gra- 
dually regained that juriſdiction over civil tranſactions which 
the Aula Regis exerciſed of old, but which our forefathers, 
by the Great Charter of Freedom, endeavoured to ſecure 
from being heard and determined elſewhere than in the 
court of Common Pleas. 


The neceſſity which had called for the eſtabliſhment of a 
conſtant court in the Capitol, ſhewed itſelf more and more 
every day. The particular connection formed with the 
continent, and the intercourſe opened with other countries 
in Europe, had introduced a ſpirit of commerce amongſt the 
people. Foreigners were permitted to reſort here, and c 
on trade, without moleſtation or hindrance. A ſpeedier 
way for the recovery of debts had — — in the 
reign of Edward the firſt, by granting exkcution, not only 
upon goods and chattels, but alſo upon lands, by writ of 
elegit, which was of ſignal benefit to a trading people; and 
upon the ſame commercial ideas, former reſtraints upon 
landed property were taken off, and the charging it in a 

atute-merchant, to pay debts contracted in trade, was al- 
lowed, contrary to all feodal principles. Theſe improve- 
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ments, which the gradual extenſion of commerce had oce- 
honed, inſenſibly wrought a wonderful change allo in the 
manners of the people. Trade began to be embraced by 
thoſe-orders of men who bad formerly looked upon it with an 
eye of contempt; and while the merchant and mechanic grew 
nch by the returns of their induſtry, the nobleman, by endea- 
vouring to ſurpaſs the citizen in magnificence, was greatly 
i iwed, and his tenants were becoming poorer from 
the laviſh burthens impoſed on their tenures. In this pro- 
greſs of ſociety, litigations unavoidably increaſed; as the 
contracts and engagements entered into for.the purpoſes of 
carrying on trade, the mutual credit that was neceſſarily re- 
quired, with the failures of ſome, and the. diſhoneſty of 
others, together with the contrariety of opinions and con- 
ſtructions to which their engagements were liable, all con- 
ſpired to open new ſources of diſpute. The multiplicity of 
ariſing from theſe various circumſtances, required a 
dy inveſtigation and diſpatch ; but the inferior - courts 
werr too circumſcribed: in their juriſdiction to hear and de- 
termine the far greater part of them. Ihe parties therefore, 
tt hrſt, were of neceſſity compelled. to reſort to the Common 
Pleas for redreſs; which occaſioned a great diſproportion in 
the buſineſs referred to the two ſuperior courts: the one, 
having a fole juriſdiction over civil tranſactions, became 44 
fully employed; while the other, confined to criminal mat- 4 
ters only, found little or nothing to loo èòͥ1 o 


The court of Exchequer indeed had very early drawn ſome wi 
. eivil- actions between ſubject and ſubject, not in the leaſt w. 
relating to the tevenue under their cagnizance z. and not- ex 
withſtanding the ſtatute of * Rutland, and the ſtatute of f A ed 
ticuli ſuper chartas, were evidently meant to prohibit them ut 
in ſutute from holding plea of auh ciuil matter between, the 2 
EO HEDIINTy the juriſdiction they had uſurped. in ¶ the 
ance. of them, by conniving at che complainants falſely ¶ the 
wuggetting that he was a debtor io the king 5 which the plain- cot 
tiff was not called upon ito ſnew, nor the defendant al- 50% 
lowed to difpute. But the Judges of the court of King's ll the 
Bench had not, from the * juriſdiction preſetibed to 
them, or the re of their proceſs, which. we have ſeen 
was calculated oflly for treſpeea, an opportunity of re- 
ceiving complaint of any civil matter, or aw 2 
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ceſs againſt the defendant, unleſs it was for a Treſpaſs ; and X. 
' therefore could not uſurp an immediate juriſdiction over tio 
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eivil matters, as the court of Exchequer had done. How- 
ever, it was not long before an opportunity offered itſelf of 
drawing an action, which was my civil in itſelf, under 
their cognizance; and their juriſdiction over that being 
once eſtabliſhed, other ſchemes were ſoon deviſed to en- 
large it. / g . 


The Common Law had not provided an effectual remedy 
for many injuries which the progreſs and extenſion of com- 
merce gave birth to. For the contracts made between 
merchants, and others in trade, were of ſuch various ſorts ; 
and men were affected by non-performance of them in 
fuch different ways, and fuch new and conſequential in- 
juries aroſe, ty which no writ in the regiſter was properly 
adapted; that the legiſlature was forced to provide fo early 
as the 136% of Edward the fir/t, that, Whenfcever from 
thenceforth in one caſe a writ ſhall be found in the Chan- 
G-tery,”"and in a like caſe falling under the ſame right, and 
requiring like remedy, no precedent of a writ can bg 
44 — the clerks in Chancery ſhall agree in forming a 
new one; and if they cannot agree, it ſhall be adjourned 
to the next parliament, where a writ ſhall be framed by 
conſent of the learned in the law; left it happen for the 
4 future, that the court of our lord the king be deficient 
in doing juſtice to the ſuitors.” In conſequence of this 
ſtatute a variety of new writs were invented; and a ſuitor 


who had received an injury to which no writ then in being 
aſt was competent, had one made out for him according to the 
ot- exigency of his own particular caſe. And the action found, 
fr - ed thereon was called @ ſpecial action of treſpaſs on the caſe. 
em nods 20.4 | | | 
the Of this fort of action the court of King's Bench contended 
in they had cognizance, and that the original writ might, at 
ſely the plaintiff's requeſt, be made returnable, as well in that 
in- court as in the Common Pleas; as the action was for a tref+ 
al- Wl poſs, of which they had an original juriſdiction: and 
12's Wl though-not' alledged to be committed vi & armis, yet ſa- 
to voured ſo much of a criminal nature, as to maks the defend- 
een ant liable to pay a fine- to the king, as well as damages to 
re- the party complaining. Not contented with a participa- 
ro- tion of alf actions an the caſt with the Common Pleas, the 
and King's Bach contrived alſo, to ſhare with them in the ac- 
wer tions of Debt, Detinue, Covenant and Account. But as theſe 


ations were merely civil in themſelves, the cognizance 
thereof could not be obtained in the ſame manner as the for- 
mer, by procuring the original writ to be. made returnable 
there, nor could it have been maintained (if it had been at- 
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tempted)-in ſo plauſible a manner as the action of 2reſpaſs en 
the caſe. So that, to draw theſe into their court, they were 10 
obliged-to reſort to a fiction, in like manner as the court of il! 
Backbone had done. This fiction was by ſuffering the RRP" 
' plaintiff, after having alledged a complaint o ereſpaſs againſt Wl 
the defendant, [in order to give the court juriſdiction]. to 
waive his firſt charge of treſpaſs, when the defendant was +, 
brought into court, and declare againſt him for a debt, breach 
of contract or covenant, detention of his goods, or other . 
matter of a mere civil nature. And to ſupport this new 41 
juriſdiction, the Judges maintained, that when a party was WW, 
once brought into court, and either in the actual or ſuppoſed 
._ cuſtody of the Marſbal, he could not be charged, even for 
any civii matter, elſewhere. By this doctrine, they not only ; 
got cognizance' of that plaintiff's action who had cauſed the So 
_ defendant to be apprehended, but alſo of the actions of others * 
vrho had liberty to charge him while he remained in ſuch 
cuſtody . Aid in order to found this juriſdiction, they held “ 
that it was not neceſſary that the defendant ſhould be actu- 
ally the Mar ſbal's priſoner, but the plaintiff might preſume 
him to be fo, ſince he was already amenable: to the court: 
and on this preſumption it is, that at this day, as ſoon as the i ©/ 
defendant appears, or puts in bail to the proceſs, he is deem- 
_ ed, by-ſo doing, to be in ſuch cuſtody of the Marſbal, as will Wi *: 
we the court a juriſdiction to proceed; it having been ſo- a 
nly g adjudged, that if any perſon be in in cuftodia Ma- wy 
__ Se. be it by commitment, or by /atztat, bill of 10 
idaleſex, or other proceſs of law, it is ſufficient to give the 5 
Ea” gx eo 1 of any matter referred to them. And to vind.- 7 
cate this, Lord Coke ſays, “ And the rather, for that the court of | 
« Common Pleas is not able to diſpatch all the fi ubjects cauſes, 12 
if the faid actions ſhould be confined to that court. And 
«© ſ{ceing none but Serjeants at law can practiſe in the court of 11 
& Common Pleas, it is neceſſary, that in this court of King's 4 
« Bench, apprentices and other counſellors of law might by * 
experience enable themſelves to be called Serjeants after- b 
. &. wards; other wiſe, Serjeants muſt want experience, which 
is the life of their profeſſion. This acquired juriſdiction b 
is now fully eſtabliſhed. For, ſays the ſame learned writer, 
*The proceedings in the court of King's Bench for ſo long , 
time, and under ſo many honourable Judges, and reve- 
rend Sages of the law, have gotten ſuch a foundation as 


— 


* ” — — — — 


4 „ HR 1 
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Which is the foundation of the practice of Anvering de- ; 
_ e\rations by the by, as it is now called. 8 os 2 ; 
l T 31 Hen. 6. 10. 3. — Inft. 72. al 
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cannot, without an act of parliament, be ſhaken.” Of 


ere ch an act ever being paſſed, there is not the leaſt proba- 
tof iltty, ſince the Legiſlature has, in ſeveral inſtances, con- 
the med its acquiſition. Nor indeed can ſuch an act ever 
inf de thought of, ſince not only the amazing increaſe of cauſes, 
to om a- wide extended commerce, requires 'more than 'one 


ourt to . and determine them; but the inconve- 
iencies formerly experienced by the frequent removal of 


rr his court have long ceaſed to be apprehended, and the par- 

wy ies can carry on their cauſe with equal celerity and cheap- 

was neſs, and find the fame juſtice done them on the one ſide of 
Wed W:/tminſter-hallfas on the other. 

— In this manner has the court of King's Bench obtained a 

the concurrent juriſdiction, and now holds, as it were, a divi- 
* um imperium, with the court of Common Pleas, over all civil 


actions of a perſonal, and ſome of a mixt nature. Its ori- 


* ginal juriſdiction we have ſeen, of cauſes between ſubject 
"ny and ſubject, was only of ſuch as were of a tortious nature, 
* as all treſpaſſes, reſcous or pound- breach, actions of deceit, con- 
rt - Dirac, forcible entry, ejeciment, repievin, and treſpaſs on the 


the caſe. hereas its acquired juriſdiction, or rather that juriſ- 
diction . which is by conſequence only, as being founded 
upon the defendant's being in the ſuppoſed or actual cuſtody 
* of the Marſbal, comprehends all actions of contract, whether 
YM expreſs or implied, debt, annuity,” covenant, account, 25 for 
. negligence, . 8 and mal-feaſance; for the 
the grand and ſubdiviſions of all which actions, I muſt refer to 
WE the numberleſs abridgments and law tracts, not forgetting Sir 
Matthew Hale's uſeful analyſis of the law, and that excellent 


ſes, nas of the late Sir William Blackflone. © 

nl WY From what has been ſaid, the ſtudent will obſerve, that 
W's in ſome actions of a perſonal and mixt nature, as treſpaſs, 
a caſe, ejeclment and replevin, if the plaintiff would ſue in the 
*: ing”s, Bench, he bas his option either of proſecuting them 
ich by the proceſs of bil}, or by original writ, made returnable 
. therein. And indeed the actions of debt and covenant have 
* been proſecuted there by original; though it has been 
. queſtioned, whether that court has cognizance of debt or 
* covenant by original writ. But chere ſeems to be little or no 


round for ſuch queſtion now, ſince it has acquired a juriſ- 
LIN Kaen over matters of contract; and therefore, why ſhould 
— it nat hold plea thereof as well by one ſpecies of proceſs, 
s by another. And the only thing that appears to have 

de- given riſe to ſuch queſtion, is the unfrequency of proſecut- 
ing thoſe: actions there by ah writ; which no doubt is 

ot, ants, vt : 4 — 


* 
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owing to the Fne taken by the Curſitors upon ſuing out an 
original writ in debt covenant for payment of money; 
the payment of which fine is avoided, it the plaintiff. proſe. 
cutes ſuch actions by the proceſs of bill. 


Real aftions, or pleas of land, when the plaintiff is driven 
to an action of an higher nature than an gjiecimant, con- 
tinue ſtill cognizable in the court of Commen Pleas only, by 

"writs of raght, and farmedon ; as do all actions of quare im- 
os dotber, partition, and the like, To which — . alſo 
muſt che parties reſort to levy a fine, or ſuffer a recovery, 


Which are carried on under the orms and dename of a 
55 real action. 


IN CuapruR THE FiFTH. 
wy the Efvign and — by Attorney. 


HOUGH the privilege of 3 an Sign bas al- 

1 moſt entirel 204. yet as an gſeign may be caſt in 
dome actions, and by fome particular perſons, as Peers, and 
Members of Parliament, who are privileged from arreſts, 
200 therefore muſt be proceeded againſt in the old way, by 
— fimimans and d. fareſs, it will not be R to treat ſhortly 
Of this privilege, which was formerly allowed in civil ac- 
tions to all perſons, But was it to be renewed, and become 
tme uſual practice again, the courts have declared they would 
"Interpole and prevent its occaſioning that unneceſſary delay 


0 an inconvenience to ſuitors, which it formerly 


In the court of 1 W which on its eſtabliſhment 
D Had the ſole j 12 uriſdiction of matters af a civil nature, the 
roceſs was y ſummons and di/treſs 2 to compel the 
defendant's T according to the uſage of he com- 


ſheriff therefore, upon receiving the ig 
was to ſummon the. defendant, Which was done either 


ſonally, or by leaving notice at his houſe; and 3 
in real actions, the warning was given on his lands by 


* 8 A Mc. th. th. 
- — — 


3 W- 


Hide 2 Gira. 1194 2 Will. 164. 
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erecting a white ſtiek or wand v. Upon the ſummons, the 
defendant either appeared, or r or made default. 
If he did the former, the plaintiff declared againſt him, 


and the cauſe was proceeded in by the court; and if he 


did the latter, the plaintiff had liberty to take out further 
proceſs againſt him. But if he g igned, that is, ſent an 
excule to the court why he could not attend, he was to ſend 
it by the + return day of the writ ; which if he did, a fur- 
ther proceſs did not iſſue againſt him. Before every day of 
appearance in Banc, there was, and {till is, a day called the 
eſſoign-day. The firſt return day of every term, properly 

ing, is the firſt day of that term; and on that day the 
court uſed formerly to fit [and the cuſtom continues to this 
day to open the courts on the firſt return of the term by 
one of the Judges thereof] to hear the 2/oigns, or excuſes of 
ſuch as did not appear according to the ſummons of the 


writ. This day therefore came to be called the gſſoignu- day 
of the term. An eſoign lay in all actions real an * 


but in perſonal actions it was conſidered as an abuſe, tho 
it was uſually allowed. And at the common law it lay in 
moſt actions, as well by the plaintiff as the defendant, on 
every day of appearance throughout the ſuit 1. | 


Eſfſoigns were of five ſorts, de ſervitio Regis, in terram 


fanftam, ultra mare, de malo lecti, and de mals veniendi, which 


was called the common gn; and ſometimes the defendant 
was allowed to caſt more than one gſeign: but this privi 

was ſoon confined by ſtatute, and ſome of the eig wholly 
aboliſhed. If the / ign was regularly ſent up by the return 
day of the writ, and allowed by the court, it was entered on 
a roll, called the eſſoign-roll, kept by the clerk of the gigs, 
and thereupon a day was given the parties to the next term, 
and all further proceedings ſtayed in the mean time; for an 
appearance could not be entered in the ſame term in which 
an excuſe had been ſent; becauſe, by the adjournment of 
the qſoign, the plaintiff had the ſame day given him on the 
roll to appear in as the defendant had, the court would 
not allow the defendant to come in and plead in the ab- 
ſence of the plaintiff. But if the defendant did not appear 


to the ſummons, and neglected to caſt an eſſoign on the very 


th. 


— * — — _ _ — 


0 Dalton on Sheriffs, c. 31. 

+ This perhaps is the reaſon why judgments in the Common 
Pleas relate to the eſoign-day of the term; whereas in the King's 
Bench they only relate to the firſt day of the term. | | 
1 2 It. 125. 1 Brownl. 193. 
day 
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dap the-writ was returnable, the plaintiff kad liberty to en- 
ter a xe recipiatun qvith the eletk of the eigng, in order to 
— is right 


* 


prevent an eſeign being caſt afterwards; 
of excepting to the eſoign, the ſecond day after the return 
of the writ rn exception. day. On the third, the 


Sheriff was required to return the writ into court, Which if 


be did, the ſame was delivered. to the cu/fos brevium to be 
filed, and the court was then in poſſeſſion of the cauſe ; this 
n was called the retorna brevium day. The next 
days which was the fourth from the return of the writ,, was 
called the appearance day, or dies amoris, being granted ex 
gratis by the court for the party to appear in, and fave a 

ult. If therefore he had not caſt an ign, and ap- 
peared to the action on the quarts die pe of the return of 
the writ, (the day on which the court ſate for diſpatch of 
their buſineſs) it was held ſufficient ; for till then no further 
could iffue * him. The reaſon for the allow- 


ance of theſe days of grace has been mentioned before, and 
therefore need not here be repeated, _ | Ne 
1 A og . TS. * ; 


. Wherever the capias was warran arranted as the fubſequent pro- 
ceſs to the original, as a great delay of juſtice and inconve- 
nience aroſe from the privilege of. caſting an eſſoign, it be- 


came uſual for the Sheriff to return the original writ of 


courſe with zi habet indorſed, that the capias might preſent- 
y flue, and the defendant be apprehended before he had an 

nity of abſconding, for which the ſummons on the 
eriginal had but too often ſerved as a notice, © 


If chere were many defendants, and one caſt an «ſign, 
and the reſt appeared at the return day, in purſuance of the 


ſummons, the fame A given over to them, as the 5 n 


faign of the co-defendant was adjourned to, But if t 
other defendants did not appear on the fummons, the ſame 
= could not be given them over ; and therefore, in fuch 
a. refummons was neceſſary; which was awarded re- 
turnable the ſame io And if the gig of ultra mare, or de 
Jervitio Regis was caſt, the plaintiff, by the courſe of the com- 
mon law, might deny it, and have a writ out of Chancery, 
_ that the tenant or defendant is not beyond Sea, or 
in the King's 
ceed . Whereupon the e/oign was, quaſhed. And by the 
ſtatute im. the firſt, c. 44+. If the e/[oign of ultra mare be 
adjourned, and the demandant averred by the country, that 


— 


— 2 4 4 * 
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ſervice, and commanding the Juſtices. to pra- 


1 
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the tenant was within the realm on the day of the ſummons, 
and three weeks after, it turned to a default. 5 


The old Gothic conſtitution required the appearance af 

the parties themſelves in perſon to the ſuit, becauſe the 
King's writ commanded them to Spear, unleſs they were 
able to obtain letters patent from the Crown, for leave to ab- 
ſent themſelves, and to appoint another to manage the 
cauſe in their ſtead. But when the party had once appear- 
ed, the ſuperior Courts, and all other Judges who held 
plea by writ, might have admitted him afterwards, pending 
the cauſe, to appear by Attorney, though he obtamed no 
letters patent from the Crown. But otherwiſe, when the 
plea was without writ; for then his appearance could be diſ- 


penſed with only by grant from the King de attornato fa- 
ciendo *. | 


When the court of Common Pleas became ſtationary at 
Veſtminſter, ſuch a great expence ànd inconvenience aroſe to 
the parties from the law's requiring a perſonal attendance 
from time to time, in the Court, that it became uſual, in al- 
moſt every caſe, to apply for letters patent to appoint an 
Attorney; which, when obtained, were inrolled by the 
Clerk, now called the Clerk of the Warrants, But it they 
could not be had, the Litigants were obliged to come up 
to town, and abide there till iſſue was joined. This incon- 
venience, however, was not of long duration; for the ſta- 
tute of J/:ftminſter the ſecond provided, & That ſuch as 
« have lands in divers ſhires, where the Juſtices have no 
circuit, that fear to be impleaded, and are impleaded af 

other lands in ſhires where they have no circuit, as be- 
fore the Juſtices at Neſtminſter, or in the King's Bench; 
or before Juſtices oY to take aſſizes, or in any 
e county before Sheriffs, or in any Court-Baron, may 

make a general Attorney to ſue for them in all pleas 
in the circuit of Juſtices, moved or to be moved for 
them, or againſt them during the circuit ; which Attor- 
ney or Attornies ſhall have full power in all pleas 
moved during the circuit, until the plea be determin- 
ed, or that his maſter remove him.” By this ſtatute, 
the parties in. all civil caſes had liberty to appear by A- 
tarney when once brought into Court, except they were 
infants or ideots. The firſt of whom, by reaſon of their im- 
becillity, if they ſue, muſt ſue by prochein ami, or guardian; 


L919 


CS 
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Vide Beecher's caſe, «hal 
but 


en . Caſes, ear in their: perſons; and 
the Court will take care of their intereſts; becauſe they 
be not diſcretion-to enable — 0: proper ſub · 

tute. o conduct their; buſineſs for hem, But in all cri- 
de, the rammt mut appear in his dn proper perten. 

i n ALEEOED een: 0 10 v7 2 

| The appearance by p is by a warrant 1 

warn Fo Hb nfm Are pro 
a m 

cauſe, unles revoked... | BOY 111% 8A 616 ans.) ben RY Wave 


r erer d d dt 
livered over to the Clark of the warrants, to be filed and en- 
— of record. The authority hereby given, continues 

till. judgment obtained in the cauſe, and for a year and a 
day Wrrrarde 4; 86) $1 2 longer June I the defendant 
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ſuit inſti 282 him, were 
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70s were anfwerable to the 


A pledge e Kite Uh uw term, e 
perſon who has long ſince been denominated a Li. 
Indeed, at at this day, all ſorts of ſureties, whether in crimi- 
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nal or civil caſes, are ulgarly called bail; but formerly, 
there: was — Set names for choſe doo were fure- 

ties for another, according to the natute of their ſtipulations, 

and the matter wherewith che principal was charged; 
being called by the various names of „ buil, mainper- 

he's ort, ſurrties, and the like. For their true ori 2 

rence and tion I have not much i on 

— deft Jaw books Lord C fays*, © there 

is great variety of opinions touching the matter; nor would 

an explanation of their diverſity be now of any great ſervice 
to the Student, were it to be attempted. However, as the 
recognizances/entered into by hai in the Courts of King's 

Bench and Common Pleas, will be found to differ even at 

day, it is neceſſary that he ſhould know the occaſion of it; 

which information I ſhall endeavour to give him, e 

— in 6 very unſatisfaQory manner. b 


- A-Pldyria faidtobe, that perſon ho hee e der ib ter); 
—— , and who plevies other things than the body of a 
man; and it ſeems, that a pledge had no power over the perſon 
of his al, if he neglected" to perform what the phdge 
ſtipulated he ſhould. As if the principal Faited in his ſult, 
his-pledges who ſtood fecurity for the King's 1 
vere immediately anfwerable for it, — was affeered by 


tue /Coroners. in xeplevin, ben I . 
was given for the avowant, if the Sheriff returned elongate 
to the writ de retorno habende, the pledges 1 9 retorno haben 
were anſwerable to the avowant or ſheriff; and the pledges 


for the proſecution, the amerciament to the. King. 
Upon no default therefore of their principal, could pledget 
lay he hold of his perſon. But by Magna Charta, c. 8. it was 
provided, that . plegri,Uebitorum non reſp ondeant muamdin ca- 
« pitaiis dabitor ſufficeat g. 
«Ay xy lh 

Bail, 1 WIR 1 hg 2 bring priſon be- 
cauſe, ben one is arreſted for a bailable offence, or is in 
—— — — or delivered to — = 
ought to keep him to be ready to appear at the time 
— — reap NE re GR: 
x over tite-perſon of their principal, and may ſeize and 

him for their — Sometimes hail ſtipulated 

—— „ 
ance of the NS. 2K RI tt 
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+ Afarinfernors,: are faid to be thoſe who take upon them to 
fureties or another *. And they differ from bail in this, 
that bail is abways upon an arreft, whereas a perſon may be 
mainperned ho never was arreſted or in prifon f. Alſo, 
mainpernors\ ure thoſe who are found by plaintiffs in many 
cafes; ad here one ſues an audita guerela, or ſcire facias 
upon a releaſe, '&c he finds mainpernors, and not bail, be- 
cauſe he is plaiitiff. So in an appeal of felony, if the de- 


Fidejuſſors, are a ſpecies of bondſmen in the Spiritual Curt, 
and are required in an obligation there with the obligor fare 
mandatis eccigſiæ e for the Spiritual Court does not take bail, 
but caution. 4 8 | S248 2403 | 


fendant wage battle, the plaintiff thall find mainper ners for 


. MM.. 
And ſureties, are ſaid to comprehend all the former ||, and 
re required either by the common law, or by ſtatute F. By 
the former, upon a writ of ne exeat regno; and by the latter, 
upon the ſtatute 34 Edward the third, chapter 1. upon de- 
fault of good behaviour, which, at this day, is called binding 
ger to the peace. | bbs; 924 , 


+ Having ſaid thus much of the ſpecies of hal, I ſhall pro- 
ceed to ſhew the reafon and occaſion of the difference between 
© the recognizances of bail in the courts of King's Bench and 
Common Pleas. In the King's Bench we muſt remember, that 
in order to acquire and ſupport a juriſdiction over matters 
of a civil nature, that Court would not ſuffer the defendant 
who. was brought in either upon a criminal charge, or an 
offence contra pacem, to be taken out of the cuſtody of their 
Marſhal, or proſecuted elſewhere, even for a civil matter; 
ſo that, if any one had a cauſe of action againſt ſuch perſon 
once brought into Court, and either in the actual or ſup- 
poſed cuſtody of the Marſtral, che complainant was obliged 
io proſecute him there, while he remained in ſuch cuſtody, 
In all caſes therefore, when the defendant was actually ar- 
reſted, whether upon a real or fictitious charge of having 
committed a treſpaſs, if the Court admitted him to bail, 
his bail ſtipulated as well for his forthcoming to anſwer 


that _ for which he was arreſted, as to anſwer all 


other | perſons that ſhould come in againſt» him, pending 
the inveſtigation thereof, and ſue him by bill. And as. the 


th 


— ” 9 


* 4 Inftit. 179. Haler P. C. ob. + 4 Inflit. 159. 
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proceſs was only for an injury which could be recompenſed 
by damages; and it being uncertain what was the true cauſe 
of action, or what damages the plaintiff might prove, the 
bail were bound in no certain ſum, but only engaged that 
the defendant ſnauld pay to the plaintiff whatever he reco- 
vered, by render himſelf to the Marſhal, or that they would 
ſatisſy the damages if he did not. But if the defendant was 
brought in upon a charge of — or upon capias uthlagatum 
in a perſonal. action, which the King's Bench could hold plea 
of, and admitted to bail, he was bound in a ſum certain, 
and his bail ſtipulated corpus pro corpore *. | | 


\ 


od inn GG; LU ASLAR HH UG-i2-G3149384 246 eee 

The recognizance in the King's Bench in civil matters, 
when the patty was arreſted upon the i or the latitat, was 
therefore always general; but by the judgment, was to be 
reduced to a certainty. And che reaſon of its being general, 
Was, that the defendant was apprehended for a treſpaſs, and 
not for a certain debt or damage expreſſed in the proceſs ; 
and the bail were anſwerable for his appearing to, and ſatis- 
fying all other actions that ſhould come in againſt him. 
Whereas in the Common Pleas,, when the. defendant was 
brought in by the capias, and the Court admitted him to 
bail, they were bound in a ſum certain, with a condition 
that the defendant ſhould ſatisfy what was recovered, or 
render himſelf to the Fleet, or upon his default, that they 
mould pay it for him. — In this court, the recognizance 
could always be in a ſum certain, becauſe a, certain debt or 
damage was expreſſed in the writ, and the bail omy ſtipu- 
lated for him in that action. And when the 'capias was af- 
'terwards extended to other actions than thoſe committed 
with force, if the deſendant offered bail, they were bound in 
à ſum proportioned to the debt, damage, or demand expreſſed 
in the original. So when it became the practice not to take 
out the original at firſt, but inſtantly iſfue the capias, the 
recognizance was according to the damage expreſſed 
BY 1004275 U} OL eee 141 212 1 2 


It ſeems, that the diſtinction between common and ſpecial 
bail took place very early; for Sir Edward Cole cites an en- 
try of bail in the twenty-ſeventh year of King Henry the 
third,” + eoram Rege, in theſe words, „H. P. captus per 


FAY — 


* 
% ” 4 N 4 N 7 7 7 y 
: 2 , : ws ay 


| TiC F 
ARR 170. | 
„ Coram Rege Roz. g. This entry of bail muſt have been 
either in the Aula Regis, or in the Court uhich aſſumed the name 
of the King's Bench,: becauſe the entry is coram Rege. 
299010 T fdnuerimoniam 


tw. INTRO DUCOCTION. 
—U Etnies 
< mins Regi Hur & Hou im plegio ad ftandum rata, & ad 
—— — mercatoribus & ommibas a . 
St be bus Gigni-< 
tree, and hunt the ſtaff} of an halbert, &c.. I 
that\fome have made thereof to them- 
It was then common bail: — to 
2 — it is 


— © putting 22 — idde-be 
in cu — Mareſ allt to anſwer all — would ſue 
continueth to this d 


I A 
luft of that eminent Lawyer is — — 
——— ——— 


Ae improvabl e — — 
mant to bai was entjrely in the — the Court, 
the defendant his liberty, when the matter where - 


de of à trivial nature, upon giving in any indifferent names 
or mere form fake, as his pledges or bail. And bis con- 
eluſion becomes the more reaſonable, when we conſider 
that as this court was ambulatory and followed the King in 
his royal progreſſes, it might happen, that the eee 

when apprehended, had not real and reſponſible. 
ways at hand, a fer 10 verde ae 
have kept him in cuſtody upon a'mere. charge of treſpaſs 


r 2 che » 


could have produced two or more of his friends, — on per- 


he muft have brought from a remote part of the 
Ki dom, would have been oppreſſive, and againſt the ſpirit 
of the great charter, expreſsly declaring; that “ no freeman 


mall be 1 taken, nor diflerzed, nor outlawed, nor- exiled, nor 
deſtroyed in any manner; nor will we paſs upon bim, nor 


condemn him, but by the lawful judgment of his Peers, — 
by the law of the land.“ In like? manner the Common Pleas 
male 'A FOO derween common — > ere | 


we A FE —_ 2 —Y 


., "This w was KA 2 of bail, and not = EL, Ne. 
cauſe of the word captus, which ſhews that the defendant had been 
arreſtes; and the worde omi alis, ad che bail. engaged to 
er all others, which mainpernors did not; for if a man was 

perned, Niere Id not file a 67 e bim, * when 
Do was bailed. Vide £78: 180 e 
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Wag the former, in caſes where the defendant voluntarily 
Wappeared te the proceſs, or where the damage expreſſed in 
Wt appeared to be but of a trifling amount, and requiring 
ene latter only, when the plaintiff's demand or the damage he 
ad ſuſtained appeared to be ſomething conſiderable. In time 
therefore, in common caſgs, every defendant took the liber- 
y of offering John Doe and Richard Roe, for his bail, who 
were regarded by the courts as ſufficiently reſponſible for 
he due attendance of the defendant, till the matter could 
be inveſtigated. | x Wa” 


The admitting a defendant to bail was entirely in the 
diſcretion of the Court; but in civil caſes it was never 
denied, if he tendered reſponſible ſureties. In moſt criminal 
caſes, bail was alſo admiſlible z for, by the common law, 
when the party was apprehended for any offence ſhort of 
homicide, * he was bailable even by the Sheriff; and if it was 
refuſed, a writ de manucaptione lay, to order the Sheriff to 
admit him to bail: or if he was accuſed out of malice, he 
might ſue out a writ de odio & atid; upon which, an en- 
quiry was made into it: or if he was unlawfully detained, 
a writ de homine replegiando, or writ of habeas corpus, lay to 
procure” him his enlargement; till by the ſtatute ſtmiu- 
er the firſt, and other ſubſequent ſtatutes, Sheriffs and in- 
ferior Magiſtrates were reſtrained from admitting to bail, 
perſons apprehended or committed for other criminal of- 
fences therein particularized, ſhort of homicide. Theſe writs, 
however, only lay to procure the party's enlargement when 
he was not detained. by proceſs ; theretore they lay not when 
he was arreſted by bill, latitat, or capias; ſo that the She- 
riff was not obliged to take bail of one arreſted thereby, 
but was commanded to detain him till the return day, 
But notwithſtanding the expreſs.command to detain him, 
it was optional in the Sheriff to take bail or not in ſuch 
caſes, though no compulſory writ could be ſued out fot 
that — * but if he took bail, and the did not 
afterwards appear, the Sheriff was anſwerable. For by the 
ſtatute Meſiminſter the firſt, c. 15. and the writ de homine 
replegiando, it appears, + that a man, detained in priſon, by 
the ſpecial command of the King, that is, by proceſs out 
of a Court of Juſtice, ft [for the King can commit to 
priſon only by his juſtices] ſhall not be delivered to bail by 


— — — — —u— — ́ä 
* 2 Infiit. 4. N P. C. 47. f 
+ Inftit. 187. F. N. B. 66. F. 2 Saund. 60. 
1 Com. Dig. 1 Vel. 499. 
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the ſheriff, As this ſtatute only reſtrains Sheriffs, Gaolen, i 
Sc. from admitting to bail in certain cafes, it has been 
held, * chat ft does not extend to the ſuperior Courts, it 
being a rule in hw, that the authority of the ſuperior 
cunmot be tortmnet: or circumſcribed) by mention only of 
the inferior; and therefore, the King's: Bench to this day 
may bail in all caſes whatever, even for treaſon or murder, 
at their difcretion. 
The admitting a prifoner to bail, was a matter ſo mich 
of courſe, when the defendant was apprehended and brought er 
into Court, that all the Marſhals of the King's Bench, | for ſuc 
im od times there were many attendant upon that Court ch 
under the Eart Marſhal. of Englamu] took upon them to ap 
make bail of perſons in their cuſtody. But ſcveral outrage; 
having been committed by them after their enlargement, i 
und it deing uſual ſor them to lay in waiting by the road be 
fide; in order to kill and abuſe their accuſers Ihe ſtatute cr 
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 & WC f the Extenſion of the —— to other Actions than 
10 , boſe committed vi & armis. N 


H E proceſs of capias which we have ſeen only lay in 
actions vi & armut, and only then as a proceſs of con- 
tempt in diſobeying the writ of attachment, was found of 
ſuch excellent uſe in bringing the defendant to anſwer a 
charge made againſt him, ¶ as by ſuch proceſs, if he did not 
appear, or could not be arreſted, he might be proſecuted 


ges to & out/lawry] that we find it at different periods authorized 
ent, in other actions than thoſe accompanied with force. But 
dad I before it was abſolutely given as a proceſi in actions merely 
tute , the arreſt and tion of the body of a defendant 


in ſome actions of a civil nature, was authorized by ſta- 
tute. For when commerce began to extend itſelf, and the 
lower claſſes of :-people engaged themſelves in trade, their 
reſidence was not fo certain as perſons employed in agri- 
culture and farming, their property in a continual fluctua- 
tion arid hazard, and difficult to be aſcertained or diſcover- 


, tt ed; and mutual credit became unavoidable: So that they 
zur. were obliged to truſt more to the honour: and character of 
ther I each other, than have regard to any apparent ſubſtance or 
viſe, property; and to look for the payment of goods delivered, 
tor monies advanced in the courſe of their dealings, and 
8 ſatisfaction for breaches of contract, from the perſon, rather 
than expect them from the eſtate or realty of their debtors, 
21 


which"might amount to little or nothing at all. : 


The firſt ſtatute authorizing an arreſt and impriſonment 
for a civil matter not committed with force, other than 
by the proceſs of capiat, con to the common law and 
Charts, is the ſtatute 52 Henry the third, c. 23. which 
That if bailiffs, which ought to make account 


lt lt. 
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* Outlawry is putting a man out of the protection of the law, 
fo that he is incapable to bring an action fe redreſs of injuries ; 
and it is alſo attended with a forfeiture of all goods and chattels 
to the King. And therefore, till ſome time after the conqueſt, 
no man coald be outlawed, but for felony : But in Bra&on's 
time, and ſomewhat earlier, proceſs of outlawry was ordained 
to lie in all actions for treſpaſſes, vi & armit. Co, Lit. 128. 
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<« to their lords, do withdraw themſelves, and have 0 
lands nor tenements whereby they hot be diſtrained, 
chen they ſhall be attached by ile ej ſa that the 
& Sheriffs, in whoſe bailiwick 2 be found, ſhall cauſe 
« them to come to make their accounts.” This ſtatute 
was ſoon after followed by the 13 of \Edio, r. c. 1i. which 
ordains, That when maſters "have aſſigned auditors to 
“ take their accounts and their ſervants, Bailifts,” Cham. 
« betlains, and receivers are found in arrear, their bodiez 
« ſhall be arreſted ; and by the teſtimony of the auditors, 
« ſhall be ſent or delivered to the next gaol, Cc.“ After 
which, the beneficial ſtatute of merchants, the 1 3 of Edt. i. 
fat. 3. c. 1. for the ſecurity of merchants who have lent 
— or money, gives the remedy of a fatute=merchant, and 
That if, the debtor do [en pay at the day aſſigned 
82 upon coming before the Mayor, and proving the debt 
<« and ſtatute ee ged, he ſhall cauſe the Kecbe te be 
<« taken and committed to Pan till he hath agreed to the 
« lebt; and if the debtor cannot be found, then, upon a 
* certificate i into Chancery, the Chancellor ſhalt wward a writ 
£ to the Sheriff to take his body, and ſafely keep him til 
40 2 hath agre reed to the debt; and within a quarter of x 


year his chattels to be delivered to bim, and his lands 
6 22 tenements ſold, GENT Yo! 


ar 


As the above ſtatutes only rex rde Aeräus den 5 and 
debtors by fatute-merchant, 5 of Edw. 3. 4. 17. pro- 
vides, * That ſuch proceſs ſhall be made in — wirit of alt, 
« and detinue of chattels, and taking —_ by writ" of 
i capias, and by proceſs of 0 1 by etiff's return, 
«as is uſed in 2 writ of account.“ Then — 7th of Henry 
the 5th, & authorized the proceſs of capias* 144 Exrgent''4; 
in treſpaſs, againſt him that maketh and publiſheth® falſe 
<« deeds.” — After which, the ſtatute 1 kr HA 71 K. 9 
reciting, , That foraſmuch as there-ha 
in actions of the caſe, that have been ſued, as Fl — 85 
< the King in his Bench, as in his Court of his Cammun 
4 Bauch ; becauſe of which delays, many perſons have been 
<« put from their remedy, enacis, That like proceſs be had 
<" hereafter in actions upon the coſe, as well ſued as hanging, 
2 as to be ſued in any of the e as Lita 
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hd * zreſpaſr or debt. | Laſtly, the ſtatute 23 of Hen. g. c. 14. 
ned, ter reciting, © That foraſmuch as there is great delay in ac- 
the tions of treſpaſs brought upon the ſtatute of Richard the 
uſe « ſecond, made in the fifth year of his reign, againſt them that 
ute « make entries into any lands or tenements, where their 
hick « entry is not given by jaw; and alſo in actions of annuity, 
5 to « and covenant, becauſe there lieth no proceſs of outlaury 
am- An ſuch nature of actions; for reformation whereof en- 
dic « -as,. That like proceſs he had hereafter in every action 
tors, « from henceforth. to be brought upon the ſaid ſtatute anna 
After G& ouintog as in a common action of treſpaſs at the common 
b. 1, 6 3 and that alſo the like proceſs be had in every writ 
lent © of annuity; and covenant hereafter to, be ſued, as in an 
and & action of debt. 8 11 2 ; 
ned t | Lp ne. Te "> 
debt By theſe ſtatutes; we ſee how the neceſſity obtruded itſelf 
d be on the Legiſlature, as the country was becoming commercial, 
the of giving a better ſecurity for credit than the Common Law 
na had provided. For in no civil caſe was the perſon of a de- 
writ fendant liable to an arreſt, or impriſonment at the Common 
til Law; the writ of di/tringas ad infinitum being the only proceſs 
of 2 to compel an appearance to the action, and the writs of lee 
ind; wars and fieri facias to give the plaintiff execution of judg- 
| ment obtained by him. So that for nothing ſhort of a cri- 
e minal offence, or breach of the peace, was the perſon com- 
an Rn of in any eaſe liable to undergo an impriſonment. 
ro- he reaſon why the Common Law ſubjected only the per- 
bt, ſonal eſtate. to tl Ca of debts was, that it conſidered 
of the money lent, or thing advanced, no other than a chattel, 
itn, and therefore it made no other than chattels liable to the diſ- 
7 charge of it t. And in early times, men truſted one another 
"TE no farther than they had viſible chattels and apparent ſub- 
Alle ſtance to anſwer the debt, which could be eaſily known 
0. where they reſided. Nar was the law in this reſpect in the 
ys leaſt altered till a long time after the conqueſt ; but the re- 
fore volution that took place then, exempted the perſons and lands 
. of a debtor, from proceſs of a civil nature, for reaſons very 
cen "30 4941 nor. 1 YFIgif?! | aq} 4 = + - 
had F 40 — 78883 | y 
* Before this ſtatute, it is worth remarking, that a practice 
5 0 


had prevailed in the Common Pleas of conniving at the plaintiff's 
declaring for a leſs forcible injury, or other matter, after having 
brought the defendant into Court, by virtue of an original writ 


and of guare clauſum ee for breaking his cloſe; and capias thereon 
79 awarded. Which praftice ſeems to have been borrowed from that 


of the King's Bench. 
4. Plowwd. 449. 3 Gal, 2 Tnftit. 19. 


3 different 


bx INTRODUCTION. 
different from thoſe of the Common Law. For, according 
to the feudal ſyſtem, neither the lands nor perſon of a debtor 
were liable to his debts ;\ becauſe the former were anſwerable 
for the duties to his lord, and a new tenamt eould not be en- 
forced upon him [which if lands had not been exempted, 
would have been the caſe] without the lord's conſent to the 
alienation:— And the latter was obliged, if called for, to 
attend the king in his wars, and when at home to ſerve his | 
lord according to the nature of his tenure. Neither the one tu 
nor the other, therefore, were ſubjected to the payment of ca 
debts, the laws being framed for a nation bred to warlike at- 
chievements, and . 5 was to extend its power and fame 
arms, But when; upon the introduction of commerce, 
people of neceſſity began to contract debts with each other, 
and when the great charter gave the tenant liberty to alienate / 
his eſtate without acquainting his lord provided he retained 
ſufficient to anſwer the duties to him] it was ſeen towards 
the reign of Edward the firſt, how eaſy it was for any one to 
procure perſonal wealth upon credit, and then purchaſe lands 
with it, and thereby not only defraud his creditors, but 
gainſt all reaſon and equity, enjoy the profits of that eſtate, 
which he had bought with another's money. be prevalence 
of this abuſe called for the interference of the Legiſlature, 
who in that reign, contrary to all feudal principles, allowed 
the charging of lands in 2 ' Statute-merchant to pay debts 
contracted in trade. In the fame reign alſo another innova- 
tion re eren, for the benefit hen, and fecurity of 
credit took place, by granting execution after a recovery of a 
debt by law, not 2 upon (wp and chattels, but upon 
tand; 40 by writ of * elegit. But as this was only 2 proceſs 
of execution, it was by no means a ſufficient preventive of the 
miſchief, as trade gave an rtunity to men to incur 
who had neither chattels nor lands to ſatisfy them. And as the 
© original writ and attachment had but too often ſerved as a no- 
tice to fraudulent debtors, to ſcreen themſelves from the ju- 
riſdiction and coercion of law, or ſecrete their effects while 
rhe ſuit was depending, and fo leave their creditors without 
remedy, it was found that nothing' but the extenſion of the 
capias, with its conſequential proceſs 'of-zxigent to aftiors of 
delt, and detinue, as well as to actions of irepap vi & armis, 
was hkely to give effectual relief, and overtake ſuch knaviſh 
and diſhoneſt evalions, From theſe civil actions, and that 
of replevin, it was further extended at different times by the 
ſtatutes before- mentioned, to the actions of treſpaſs on the 
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rding ſos annuity, and covenant, And the reaſons which the La- 
ebtor ilMo:i/)ature has from time to time given for authorizing the ar- 
rable | 7 eſt of the body of a .debtor, ſufficient] evince the neceſſity, 
en- hat there was for it. For the preambles of all the forego- 
pted, Miag ſtatutes either ſuggeſt that accountants for the moſt part 
> th had no land / or tegements. whereby they might be diſtrained, 
r, to car that the proceſs by diſtringas was . that many 
> - his were deprived. of. their remedy, or that deltars had: an oppor- 
4 One 


tunity given them of, avoiding; their creditors demands, be- 
caule there; lay no proceſs to uu, i. 


fame From. theſe, words it is plain, the intent of the Legiſlature, 
erce, in extending the capa to civil actions, was to prevent fraud, 
ther and a debtor's, attempts. to ſcreen himſelf, and make away 


wich the property of thoſe with whom ke had dealt. Aud 
when we conſidex the continual, luctuation, of the property 
of. perſons in trade, which, more. uſually. conſiſts. of chat- 
tels, than, of, lands or  tenements, the fraudulent conceal- 
ments to which. perſonalty is always from its nature liable, 
the inſtability and unſettledneſs of traders, and above all, 
when we conſider the numberleſs inlets which commerce at- 


riching of other countries with the 
duce of our own, and with the perſons, induſtry, and wealth 


of its ſubjects, . That a a therefore ſhould have a 
' ; Eo 4 bo | 


power 


bait IN TROD/VCTTON.; 
power of arreſting the body of his debtor.to prevent his ab- 
ſconding, and ch 7 Either enſorce the immediate payment 
of his debt, or have A temporary ſecurity for it, till fuch time 
2 and prove e juſt. Nor are 


of fraud, And facilitati t 2 922 
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Great Yevolitions in manners and in property neceſſari 
occnſD 45 great Tevölütions in the 1 2 — . 
Lech frameéd for à people almoſt in a ſtate of primeval Þ 
ſimplisity, are not ſuitable for them when emerging into a 
fare of eivitization, engaging in the cultivation of arts, 
wiandfadtures and feiegce, and deriving the conſequential 
adVaiitages” of power and riches from the exertions of in- 
duſtry, and extenſion of commerce. If no better ſecurity 
had been given for credit and the due performance of con- 
ras; tha the antiquated proceſs of di/ringas [which was 
by no meals calculated to reach the arts and ſubtiltics too 
apt to introduce themſelves with the refinements of ſociety} 
that Comrierce,” in all probability, which has been culti- 
vatedito'the envy and admiration of the world, might have 
been ſtrangled ih its birth. For as traders in their mutual 
dealings, muſt always have a greater reliance on the induſtry, 
boneur;' und cha - of each other, for the diſcharge, of 
debts and performance of contracts, than expect ſatisfaction 
m-caſe of fallure or neglect from landed eſtates [which the 
Er erbater part of them have not] what proceſs, but a 
pc eſs againſt en with the terrors of im- 
PFaſonment, or confequetices of outlawyy, was fo like to make 
mem Cautious how they inclitred debts gu a competent 
fund to repay them. And where is che ardſhip, inconvę- 
nie noe 2 in the Jaws authorizing the arreſt of the 
perſon; niodified as they fre by Jubſequent acres? For, if a 
man cortracts debts," and has a fufficient ſum to diſcharge 
them, and win nöt, ſt is 4 omg of diſhoneſty in him; 
and ig arrected, abe prison, in füch caſe, is of bis own ſeek- 
ing; and de ought not to complain. —-If at the time he 
contracts them he fas no fund, his diſhoneſty is the greater. 
——And'if upon an arreſt he goes to priſon, and cannot 
procure bail for his appearance to the ſuit, it undoubtedly ar- 
gues mt orſy a g at miſtruſt of his character and ſuſpicion 
o dn poverty; but hews, "that he has deceived the cer 
NI e Sf anc * 7 
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by falſe appenrances, which he 'could haye put on with no 
2 view than to cheat and defraud r 

15 hit it was reaſonable and juſt, a creditor ſhould have the 
liberty" of arreſting the perſon of his debtor, no ſtronger ar- 
gument can de adduced, than that the courts of Juſtice had 
conni bed at it; Tong before it was authorized by ſtatute, For, 
in the Ning: Bench, we have ſeen it ſoon became à practice 
for plaintiffs to take out à hill, or latitat, as if for a treſpaſ; 
and when the defendant was thereby brought into court, to 
declare againſt him in debt, or the like action of a mere civil 
nature. So too it was cuſtomary in the Common Pleas, be- 
fore che ſtatute of Henty the ſeventh warranted the capias in 
Actions on the caſe, for the defendant ta be arreſted as if for a 
treſpaſs vi & armis, when the plaintiff's real cauſe of com- 
plaint was for a leſs forcible injury. Which fictions, as they 
evidently tended to the expedition of juſtice, ſerve, among 
many other inſtances, to illuſtrate that maxim of law, that 
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The law of arreſts, therefore, was not only occaſioned by 
the change of manners and circumſtances in the country, 
but was founded on ſtrict juſtice and right. And that it 
ſhould” be objected to at this time of day is not a little fur- 
prizing ; ſince the Legiſlature has amply provided againſt 
the inhumanity of creditors, and the oppreſſion of unfortu- 
nate traders, by exempting them from the rigour of the ge 
nerat law, by the ſtatutes made in favour of bankrupts. For, 
by theſe ſtatutes, a creditor is compelled. to give his. debtor 
his perſonal liberty, upon the Jatter's ceſſion of his whole 
eftate to be divided in proportionable ſhares amongſt: thoſe 
with whom he has contracted debts in the way'6f. his trade, 
and vrhom be is rendered unable to pay from ſudden and una- 
voidable accidents, True it is indeed, that no other debtors, 
but thoſe Who haye contracted debts in the way of their 
trade, ate exempted from the hardſhips of impriſonment by 
the bankrupt-laws; nor would it be right, that debtors of 
any other deſcription ſhould have claim to a ſimilar indul- 
gence.” For what greater encouragement, could have been 
given to prodigality and diſſipation, than by extending the 
proviſions in them to any but actual traders—ſince that ſet of 
men are the only perſons liable to thoſe, accidental loſſes 
which claim commillebicon, and to an, inability of paying 
their debts without any fault of their own. I pe in 
other ſituations of life will, run. into debt without the power 
of payment, the Legiſlature has wiſely left them to take the 
conſequences of their own indiſcretion the law holding it 
4 to 
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ta be an upjuſtifable practice for any one but a trader to en- 
cumber himſelf with debts of any conſiderable amount, And 
j the Legiſlature had not been exceedingly cautious, in ex- 
tendiag the benefits of the bankrupt- laws to none but actual 
traders, and to thoſe trailers only wha are conſiderable enough 
in their dealings ſor their ereditors to demand a diſtribution 
their effects, what an opport would have deen af- 
for man to have aſſumed the character of tradexs-for a 
hile, procure cradit from the unwary, and by a ſtaudulent 
concealment. of their property, and elopoment oi their per- 
ſans, to have zioted in the ſpoils of: their creditors ; or after 
wantonly walking; the ſubſtanee of others, to have. come in 
and claimed the privilege. of bantrupts, and exemption. of 
— taco ns an Hoy neee 
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abolition of the laws authorizing: the arreſt of a debtor, that 
they do not extend to the oppreſhon. and impriſonment of any 
one for whoſe. well-being and livelihood the contracting of 
debts. is bath juſtifiable and nee ; but only to the diſ- 
coutagement of prodigality in theſe incur debts without 
neceſſity, ra - of: paying them. Such perſons 
ſhould nnd pe advocates in this country to exempt them from 
which they voluntarily draw on theraſelves, 

and is un . — s. 7 wird 
and eſpecially ſince the ure (perhaps too frequently) 

* n 9 · [ 

vency. in this country, amongſt a trading 
ek bee and eredit muſt riſe or fall according to 
enercaſe or decay n 
faeusityta — And that can only be dene by 
— . — r in ot in 
tele but alſo. their perſons, liable to the ee 
crediters. No man therefore who is well acquainted with 
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When trade uns advancing inthe Reman Common-weakh 
the firſt Jaws. made oy ens debtors, were fanguinar pr þ 
human; the laſt too t and futile. 'T hoſe Bngland 
1 wiſely ſteered between both e and have pro- 
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vided at once againſt the inhumanity of creditors, and pro- 
digality of debtors. As they are, they ſeem well adapted to 
the ſituation of the country and manners of the people. To 
alter them would be inconvenient and dangerous, to abrogate 
them would-be accelerating ruin and bankruptey. I he law 
of caſſio bonarum, introduced by the Chriſtian Emperors, in 
the politer age of the Romans, and which qur bankrupt-laws 
ſomewhat reſemble, whereby, if a debtor-yielded up-his for- 
tune to his creditors he was ſecured from being dragged to a 
gaol, was reaſonable and juſt. But when that law was far- 
ther extended, and not only exempted every debtor from im- 
priſonment who would ſwear that he had not ſuſſicient left to 
diſcharge his debts, but gave him leave to retain that which 
he had in his poſſeſſion; it ſeemed, as a late learned Judge 
and Commentator on our laws has obſerved, to be à law, 
which, under a falſe notion of humanity, was fertile of per- 
jury, injuſtice, and abſurdity. The eſtabliſhment of a ſimilar 
in this country then would certainly not only tend to the 
ruin of trade, and diminution of credit and 8 
us; but be a further encouragement of that fraud, diſhoneſty, 
and perjury, which we daily ſee with concern, and intro- 
ductory of more of thoſe. knaviſh contrivances which the laws 
already in being ſeem neither able to check nor prevent. 
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* On APT E THE E16 H TH, 
» Of giving Bail upon the Arreſt to the Sheriff. _ 


Bt: the bill and latitat of the King's Bench, and by which 
that court had gained cognizance of - perſonal actions; 
and by the capiat, and its ſubſequent proceſs from the Commun 
Pleas, [which had been either given by ſtatute, or had be- 
come, by connivance of the court, the uſual proceſs in civil 
actions] the Sheriff, we have ſeen, was commanded to arreſt 
the party and detain him till the return- day, however minute 
or triyial the cauſe of action might be, Sa great an advan- 
tage given the ſuitors” of the ſuperior courts; though juſtice 
and neceſſity called for it at firſt, was he emgleyed as an 
engine and means of oppreſſion, For as the courts did not 
require the real cauſe of action to be ſhewn before proceſs 
was awarded to arreſt the defendant; but ſuffered a plaintiff, 
upon a general allegation of treſþaſs, to fue out either of the 
above writs to prevent his abſconding, a defendant was fre- 
quently arreſted, and lodged in gaol, when there was little or 

| no 
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no cauſe of action againſt him: and often underwent an im- 
priſoriment, from the ſpite and 5 of 4 8 who 
had deen to charge him N on eder 
0 WN eg e — m7 H 547+; | 

© The 9 of the #i/ ah eafites n very aſs, 
were alſo notable engines of oppreſſion in the hands of under- 
ſneriffs, bailiffs, and their followers, = work with; ſince 
they had an Ah chem of extorting money or 
efforts from whom they arreſted, upon granting tie 
leaſt triſiing indulgerice: Of which extortions the parties 
dared not 'cornplai 7 for fear of being ſeverely dealt with 
white" in their cuſtody. This abuſe was in ſome meaſure 


revented-by the ſtatute which provides, 
K that thoſe which be Es Mr y, 28 1 ſhall 
be in no ſuch office by three s next ollowitg: But 
this did not give ſufficient relief; for the greateſt oppreſſtons 
were felt from che 3 as it was cuſtomary 
ſheriffs [their bee having become exceedingly — 
to let out their bali wicks to farm, whereby mean and illi- 
tetate perſons: cre mito that important ſtation without: pro- 
authority. kind of outrage and oppreſſion was 
ommitted —— miſcreants;/ under the ſanction of law. 
he means of juſtice were ſtramefully abuſed, and the 
King's writs, and names of the Judges, candaloully proſti- 
rated to anthorize 


Honeſt and induſtri 
reaſon of proceſs againſt [their perſons, without knowing of 
achon «commenced, were frequently torn from their 
homes, to the loſs of their reputation, and diſtreſs of their fa- 
milies; then carried as ſpeRacles through the -cou 
at the *bazard of their lives run Arne a dungeon 1 if 
they had property, were gradua l and thereb 
of — of Gfending the- calt,/by the ſcan autos. 
tions of theſe farmers of bailiwicks, and gratuities-to their 
bafliffs and 'gaokers for e and temporary enlargements 
ns Pine vn 165-50 146 Som app „ e 5 
D n e 4 ef brog off qu 2897 3H ont 
Such barer — 9 of the law' called alouũ for — 
605 the 2 but were not perſte 
remedied till the ſtatute 23 Hynry — 6. . by which 
it was ordained, „ That he Sheriff) Ac. fhall — let 
8. out his bailtwick/ to mr m. MT he fame. ſtatute alſo rogu- 
lates and ſettles the fees payable upon arreſts and attach- 
ments, and further provides, „That Sheriffs, and alli other 
« officers and mi ſhalt let out of priſon all manner 
4 of perſons by them or — ren or being in 
«-their' cuſtodyg by force of any writ, bill, — in 
2 125 action perſonal, ur by 66 — — uf treſ⸗ 
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« pas upon reaſonable ſureties of ſufficient perſons, having 
« fuffeient within the counties where ſuch perſons be fo 
„let to bail or mainprize, to keep their days in ſuch place 
« 25 the ſaid writs, bills, or warrants, ſhall require; ſuch 
« perſon or © perſons which be or ſhall/ be in their ward by 
« condemnation; execution, capias utlagatum, or excommunica- 
* gum, ſurety of the peate, and all ſuth perſons which be or 
4 Hall be commuted toward by ſpecial commandment of any Juf- 
&' #;ce;" and vagubonds refuſing to ſerve attording to t == "of 
«the atutes of labrurers only except. It then ordains in 
what manner Sheriff's bonds are to be taken; and that She- 
riffs ſhall-make' yearly a deputy in the King's courts of 
Chimtery, King's Bench) Commun Pleas, and Exchequer of re- 
cord, to receive all their writs, warrants, G. 
By this ſalutary ſtatute which was made in affirmance of 
the common law, all perſons arreſted upon meſne — 
had a liberty of getting themſelves diſcharged upon finding 
bail to the Sheriff, as he was obliged to take bail if the 
ſureties tendered © were ſufficient.” But though it tended 
greatly to the eaſe and benefit of defendants, by exempt- 
ing them from the rigour of an impriſonment before the 
debt or damage was fully proved to the court, yet it 
often bore exceedingly hard upon plaintiſs, Sheriffs and 
other officers of franchiſes, having the execution of pro- 
ceſs.— 80 difficult is it in the Legiſlature to take a burthen 
off the ſhoulders of one, without impoſing it on the loins 
of anotheri bee if o % an Fer 
„inne en elne 17 N an Ar Fees 
The inconveniences brought upon plaintiffs, in conſe- 
quence of this ſtatute, were theſe. If the defendant, when 
arreſted; had given à bond, with ſureties to the Sheriff, for 
his appearanc ut the return of the writ, and then neglected 
to appear, the plaintiff was not only delayed in his ſuit, 
but driven to the neceſſity of proceeding againſt the Sheriff, 
{unleſs he gave up the bond he had taken to the plaintiff, 
that he might proſecute the bail for the penalty] on account 
of che defendantꝰs default. But even if the Sheriff gave up 
che bond, the plaintiff was often failed in his remedy. 
For, he could not arreſt theſe bail, but only ſerve them with 
proceſs to appear; hecauſe, if he could have arreſted; chern, it 
might have caunſed bail upon bail ad inſinitum, which the courts 
would not endure. And as he was obliged to ſerve them 
with proceſs, the bail had an opportunity of abſconding, or 
concealing their effects, before the bond could be put in ſuit, 
and j nt thereon obtained againſt them. And, if the 
plaintiff accepted the bail-· bond from the Sberiff, [as — 
1 oblig 
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ebliged to proſecute it in the Sheriff's name] the Sheriff 
might. nr the action; and then the plaintiff, if 
be proceed againſt him for ſo unfair. a tranſaction, 
was under the walls os of applying to à court of Equity 
for relief, having pointed out for him in laws | 
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8 e at the return of the 
proceſs," and the plaintiff refuſed to accept the bail-bond 
from the Sheriff, the way to proceed againſt the Sheriff 
was, for the plaintiff to call upon him to return the writ (if 
be had not already x I which caſe the Sheriff got 
himſelf into diſſiculty. For he was either obliged to cauſe 
good and ſufficient bail to be put in above to the ſuit (Which 
it he did the plaintiff could not be damnified) or elſe he laid 
himſelf open to proceſs againſt himſelf; as he muſt either have 
mad a true or a falſe return to the writ, or made no return 
at all. If he returned the writ truly with a cepi corpus, and 
paratum habeo, and did not bring in the body purſuant to his 
return made on the writ, he- was liable to be amerced till he 
had the body, or cauſed bail to be put in to the action in order 
to ſecure the plaintiff, which was the ſame as having the body, 
And the liberty of putting in bail t the actian was allowed 
the Sheriff, . becauſe he was obliged to accept bail upon the 
err: if offered to him; and upon accepting bail, the body was 
releaſed, and therefore could not be taken again, when the 


none 


wrt was ſpent and returned. On the other hand, if the 


Sheriff made a faſſe return to the writ, and the defendant 
made default, then the Sheriff made himſelf liable to ſatisfy 
the plaintiff's demand on an action upon the caſe being brought 

inſt him. As if the Sheriff, returned non: eff, inventus; 

he had actually arreſted the defendant, or had him in 

view, and might have arreſted him. If he made no re- 
turn when the court had. called upon him, then he was 
Atcommon law there were no other returns than cepi corpus, 
or non g mventus: for the other returns as /anguidus and the 
like, were not allowed as ſufficient excuſes for not ing 
2 according to the commandment of the writ, till 
after the courts became firmly eſtabliſhed, And Yiſcowns 
or Sheriffs did not in old times put their names to the return 
of writs; hut as many iaconvemences aroſe from this practice, 
it was ordained by a ſtatute of Edward the ſecond, chat they 
R gu Map; Shai 42:0. 2 
refuſal to return writs, rr 
of A ſiae to enguire into dhe delivery and execution of 


writ, 
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vrit according to the Sratuse Mf. 2. fell into diſuſe, and 
the proceeding againſt him by action or amerciument game in 
ies tead. And afterwards the practice of ruling him to 
return the writ, and to bring in te body he returned the 
writ wich a ci, and on failure thereof, to take out an attach 
ment agninſt Rim for his contempt of the court as a court, if 
the plamtiff did not talce an alignment of de b. bond, 
tame into practire. And the intent of this was, that the 
Sheriff ſhould ſatisfy the plaintif®s demand, or cauſe bail to be 
put in to ſtand the event of the uit ; whichif he did, he would 
de in no danger of an witecbment. - But in'caſe he made no 
return to the writ when ruled for that purpoſe, the practice 
to * mere him continued as before. And now amercements 
are ſeldom heard of, for it rarely happens that a Sheriff does 
not feturm the writ. And mow the courts: hold, that when a 
Sheriff is ruled do bring in the body, he muſt put in and 
perfect ſpreral bail to the action, though the fame are not exe 
cepted do by the plaintiff. Wu on Dbase mare 
Sa oo b ine Ty % il $10 err £4 27 
- The mention of the Statute of Neſminſter the ſecond again, 
We eau Gps clauſe of it +, made 
to provide againſt any future reſiſtance to proceſs. For in 
ancient times they had "caſtles, fortreſſes, and liberties, 
whereby they were enabled to reſiſt the Sheriff in doing his 
daty. The inconveniences and obſtructions to Juſtice were 
fo great by octaſton of them, that this Statute authorized the 
non omi tas writ [by Set. 12. ] in caſe of the Bailiff's contu- 
macy. And {by Set. 22.] to prevent the Sherift from return · 
ing a reſcue to the writ, expreſsly ordered him, in cafe of re- 
ſiſtance, immediately to raiſe the poſſe comitatus, and go in 
his -own proper perſon, ad fuciendam executionem, & ſi inveniat 
fubbullives mentaces puniat eos per priſonam, &c. & /i forte Vice 
comes cum venorit, reſiſlentiam uenerit, certificet curiam de nome= 
nibus refiſtentium, auxiliantium, Fc. & per Breve de: Fudicio 
afttgrhiontur per corpora ad veniendum ad curiam, & fide huju(- 
nn; bus ante x tr: A ot unn n ich. 
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' '* When theſe amercements were impoſed, the Tame were #freate2 
into the Court of Exchequer, where the Barons, on motion and 
certificate that the debt was fatisfied, would diſcharge them, 
without requiring a corftat of the 2frrars as" in old times. The 
King's Benth too, in extraordinary caſes, have made a rule to 
eſtreat the iſſues. immediately: otherwiſe, the courſe of the court 
was to ſend them inta the Exchequer at the uſual times z which 
were twiee in the -yenr; vit. the laſt days of the two iſſuable 
terms, Hilary and rinity. in! | TI's 2 
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Judges, in dd times, conftrued: n 
whether mejne or judicial, and therefore would not 
allow the Sheriff to return a. reſcue to a bill, latitat or capias 
ad refpondendum. But fince the caſe. of May and Proby +, 2 
return of = reſcue of one. arreſted-on ere proceſe Ima been 
held to be good; and the reaſon. on which ſuch determina- ' 
tion was founded, is, that anciently every man in his decen- 
xa had bail; 
anſwer for his forthcoming : ſo that, it is not probable he 
will make any reſiſtance, eſpecially as he cannot know 
„ YG nd x Spa a er 
therefore now hold, that the Shemiff is not bound to. 
the poſſe comitatus to his affiſtance.on. meſne proceſs . 
when a Writ 0 a 
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on account of the condemnation money not being paid, or his 


not rendering hi 9 his, bail, 

tm refund har he wills . 
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original of commitment for contents. ewe to be noe, 
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ORMERLY the way ae bee 3 
| "a bill or complaint' of "a Bale Meſs e 
ch iſſued the precept called the Middleſex or 
0 Nee — in, dia- 
act to the Sheriff to apprehend the” dant; and that, 2 
pon the return of uon 27 invents, the plaintiff might hen | | 
e out a Tartar into anõther county ; and” upon the like re- 
urn, to that" allo, an "alia 7apias, arid” after that 4 
afias.” Or f chte defefiflane” was fill to be found in the 
ounty, into which eicher of the above writs was awarded, 
ut was not arreſted thereby before the return, that then 
he + take but x Nike writ as eee. 


than chat it which the court was ſitting, oc 
ig of he 6 He of time that "intervened between — 
— — 

2 e f 
12 themſelves, the court bf 
ing's * at 2 bag, by, cong conniving at a plain- 

— ſuing out the laritar in 12 nſtande, without firſt 
8 his Jill in court, and ſuing out a precept thereon: ſup- 
1thar-the bil or complaint had been, property fled, 
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bd bet che ien Klee ede and was. duly ne. 
turned by tas iff, This practice evidently: chemi to 
O_o ice, and not only ſaving trowble and 
time, but eventually a conſiderable- expence, is another d 
fiQtions. in law, which, being equally beneficial to 
both guning ſerves to. illuſtrate the maxim 6 


"The introduction of it 3 ot 
ſmall alteration in the wording of the proce s. For if we 
obſerve, the latitat uſed formerly to recite the bill before 
ſued out; and alſo, that the Sheriff to whom it was di- 
rected, on the return day, [mentioning the very day on which 
it was returnable,] b returned, & that the Was 
& not found in his bailiwick.” Now, as there was no bil 
actually ſued out, there could be no certain day menti 
on which it was returned to the court. So that the 
inſtead of retaining its old form, when it came to ors 
—— was made to run thus, “ Whe 

commanded our Sheriff of x, that be 
4 CD, iba; might. bo, found: in, bailiwick, and 
_ Alert emi, — have his body Ps, 
4 er, at à certain ow þe an 4 
of a plea, Ge. I 22 27. the ſaid Sheriff 
$..returned, Ge. waking 2 „et a certain 
day of the bil} which 
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3 of. complaint afually. 
had a mind to be litigious, he could bring a — 

error, and aſſign for errors the want of a bill filed before 


a > — , 


* 


E e ee WW” 6 


„ between} \perſans, no. 
Sk to give the court Alba, unleſs 2 
7 dn be tr then, fot 


muſt do it before the errors are aſ- 
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| t thereof in- his aflignment of errors, the judgment muſt 
5 33 be reverſed. But fuits againſt Peers and Mem- 
bers of Parliament { who are proceeded againſt, aecording to 
the Statute 12 and 13 . 3.] and Officers of the Court, and 
Attornies,-[as they cannot L. arreſted] and __ e 
muſt be — at the firſt. 


A „ 


rl 


. 
I 
| 


ö THE TexTH. 


of the Alteration i in the Praceſs of -the oy o © Com- 
5 mon Pleas. * 

BO Ur the ſame time the fe oing practice was  intro- 

duced in the King's Bench, a ar one for the exp 
ition of juſtice was connived at in the Common Pleas.” 
it became ufual for a plaintiff in perſonal actions, inſtead 
of reſorting to the Court of Chancery, to purchaſe his ori- 
ginal writ adapted to the nature of his complaint, to go at 
once! to the Common Pleas, and there ſue out his eapias 
{which by this time was become che general proceſs] and 
arreſt the defendant- thereby before he could abſeond, or 
avoid the action againſt him. And: afterwards, when the 
defendant was t into Court, the original writ was pro- 
oured from the curſtor, and a proper return made to it, and 


then filed with the cn 0s brrvium, to give rr a 
l avg tl 4 = 5 * 


180 of: the defendant reſided 1 in another county tan that 
in which the cauſe of action aroſe, or the plaintiff intended 
to try ii ãt became che practice to ſue out the tefatum capiat 
ürſt, as in the King's Bench to ſue out the latitat; ther 
not only ſuppoſing chat the original writ had been ſued out 
and duly returned, but che capiat alſo. But as in the King's 
Benthy* if the defendant was to be found in chat — 
whete the court happened to be ſitting, the firſt 
bill was ſufficient; ſo in the Common Pleas, if he — be 
caught in the cout in which the action aroſe, or the 
plaintiff ES" 2 o ey” 2 common He 5 in i all caſes 
ſulficed.. 
Js * "thi 1k oth” 55 8 id at" N RE 
I ought here to be remarked: dy che beute that as a 
phintff could not formerly * ſued out a _— but 5 
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that county in in oof 
which, the. 8 ih writ, 1 95 ghee er e 


We bas 1 plaintiff 60 fol- YA; 
im into any other county Div e "Fir chere with, 15 
N gence allowed pla pe ſuing! gut the keggtun 1 
writ, at > firſts Was often the 42 5 of Tre inconve- f, 
ea . 4 155 ne 10 . As if the FI 
aint intended to 8 22 in b Pq 
Sh et rey Je 1 2 ii Br. 
Hire, the. plaintiff A Wh ſue 850 lum writ into' B. th 
 venſhire, upon the ſuppoſition Sons the 4 98 8 1155 had" fled th 
there, D get his original <prit d"capios "thereon" ke. eg 
turned as in 4 e by N his. proceedings,” Sy th PA 
here the defendan ut to tip de 
eſſes, if the mal $ to be bled, f from F 1 
to Norfolk. which, 2 51 Was 151 haxdfhip p upor la 
— and: attended with no Ezra ble ex pence. But W 
$6490 1 1 8 to rei V ſuch inconvenience, hit ene me- a 
defen © to have the cauſe tried in the *rolunity 2 
e —— hy 6, by giving him leave to move 'the IK 
Penne, upon an Fe] made tha Wi 2: 
Fe: _ A my Le be 21 not in i 
0 ſuch | a motion it will, to 209 45 day, e accotd- 1 
1 y MY if no Cauſe can be ſhewn ts the contrary; ; and * 
it cannot afterwards be brought back by the plaintiff, unleß +5 
of the matter in iſſue in — 
that county in which he has laid it. But if he will ſo — * 
take, whereby he retains the uenue 1 he had. laid i it, and bY 
"at the trial afterwards fails in iving ſu evidence there, he 1 
mud be . . Hough the Jury give OR eee 
N 
1 . es perſonal action, 
or real and mixt 1 0 = ill, be 75 4 
— war > (though, gs iS il 
*ENaNgE, TRE! venue upon applic E 
x and impartial Rl Cannes bo 75 the Con- 2 
Ae pat: 5 7 the ſtatute 6, 12 oh 1 a 
2 * which, .J., the intent debt and. ac- fl 
* — —— er f a gs om rom the e h 
taken counties, recte to th ; 
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1 v4 pub in- has atom, Abd jo tage ee : 
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thenceforth in pleas upon the 


'That 
| bo ee 1 * 00 be declared that the contract was 
& made in. * 27 count than is contained in the original 


71 75 7555 Pg inconti wings the 977 ſhould be — 


. ty in "ch b 25 to 1550 Hat it. And rather 


only x 


Courts 1 ooh, that chan ging the * venue if the 
hee 


law, Fe, ays in the 3 2 85 where the ene 
and 0 not be 575 in any 15 5 place; for in all 

criminal, caſes, the rule ho 

punietur. in In order inp that there 0 d be little or no 
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0/08 "the old Rules of Court with reſpect to putting i in 


Bail to the Action. 
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EN, th the" c Wil & Ki King's: Benth bad ized * 
nizance of 2 actions, either Rog 


1 85 nal writ to be made returnable there, or el 


congivi 
Plaintiff's declaring in debt, "covenant," or the like ci 
ation, Aden the defendant” was airefled by the {proceſs of 
bill” or latitat, 7 rule was made to regulate or — > 
LET ail to the Action. If che plaintiff proſecuted 
| amat Fa under 2 cr 3 tommon bail” "fg 


b ? At dan 
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i Lhe prafice of chan ging the venue is ſaid to have began i in 
W es he Faf.'s Salk. n Rep. 
1031, 'Whe r abel. 1 15 
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Ni INTRODUCTION. 
fſuffielent; but if his demand er damage eteveded that ſum, 
ia — to the amount therebf, was required 
the defendant when brought into court. "A rule to the 
Uke effect was alſo made in the Common Pleas, as appears by 
the Compleat Attorney, fol. 45, printed in 1676}, where it is 
ſuid, „ That if the defendant be arreſted by meſne proceſs, 
« Us capi, alias, or pluries, and the plaintiff holdeth him 
« not ſuſfieient to pay the debt or damages contained in the 
„ writ, the ſame amounting to twenty pounds or upwards; 
« in ung eaſe the plaintiff, upon the return of the writ, b 
« by entering a ne recipiatur with the fazer, out of wel 
« office the capias iſſued, may crave ſpecial bail to be put in 
* to his action before ſome Jeg of the court.” And it 
appears, that where a ne recipiatur Was entered to the intent 
to have ſpecial bail to the action, it was irregular in the de- 
fendant's attorney to file his warrant of attorney, till ſuch ſpe- 
cial' bail was put in and allowed by the court. And when 
the capris had become the firſt proceſs in eivil actions, as no 
certain debt or demand was expreſſed in it, but only mention 
made of a treſpaſs generally, if the plaintiff entered a ne re- 
cipiatur in order to have ſpecial bail, it was uſual for the de- 
fendant to ſummon him before a Judge, to make him Rate 
his true cauſe-of action. And that being done, the Jud 
uſed his diferttion in-allowimy of common or fpecial bail, tis the 
nature of the caſe or importance of the action ſeemed to re- 
quire. From twenty poxnds,.25 the value of money decreaſed, 
it fell to ten pounds in both courts ; ſo that unlets the plain- 
tiff could ſatisfy the court, or one of its Judges, that his cauſe 
of action amounted to ren ponnd and npwards, common bail 
was ſufficient. 5 
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OF. tbe Alteration. occaſioned in the Proceſs of . the 
Courts by the Stat. 13 Char. 2. Stat. 2» ch. g. 
TE of Henry 6. g. 29; made in affirmance 
" of -the common law, and which gave defendants the 
cauſe of action. * them, did not Bive that relief whic 
the Legillature eyideiitly intended to afford. For it was ftil 
in the Power of the plaintiff to Jay his damages in the writ 
. to g conliderable amount, when he had little or no cauſe of 
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ſum, omplaint. And as the Sheriff, for his own ſecuri upon 
red ilpeleafing the defendant. from priſon, required the — — in 


he to ſtipulate for payment of double the ſum expreſſed 


® by in the writ, in caſe of default, defendants frequently ſuffered 
it is impriſonment till the return-day, by, reaſon. of their inability 
ceſs, to-procure friends covey, for them under ſo large a penalty 
him as thei:ſheriff requited. The taking out proceſs to arreſt a 
| the perſon, and marking it to a large amount, became alſo an 
rds; exbellent; engine ſor the emplo of . malice. And it was 
„ y often ſeen that men were arreſted for large debts, which they 
ho had never incurred, and by proceſs in the names. of . perſons 
t in with whom they never had any dealings. Theſe nt 
d it abuſes, ſo ſeverely: felt: by individuals, and ſo loudly com- 
tent plained of by the publick, called forth the fatute 13th 'of 
de- Charles the ſecond; which is entitled, An act for preven- 
[pe- *,tion-of vexations and oppreſſions by arreſts, and of de- 
hen days in ſuits in law; and which, reciting, . That 
no by the ancient and fundamental laws of this realm, in cafe 
fon here any perſon is ſued, impleaded, of arreſted, by 
de. 4 courts of record at Heftminfter in any common plea, at the 
ate „ ſuit of any common; perſon, the true cauſe of action ou 
"ge & to be ſet and particularly expreſſed in ſuch writ, bill, 
6 or proceſs, whereby the defendant may have certain know- 
re- edge of che cauſe of the ſuit; and the officer who ſhall 
ed. «execute ſuch writ, bill, or proceſs, may know how to take 


6 ſqurity for- the appearance of the defendant to the fame, 
Hand the ſureties for. ſuch appearance may rightly uader- 
*..ſftand- for. what cauſe they became engaged; and whereas 
« there is great conſplaint of the people of this. realm, 
that, for divers years now laſt paſt, very many of his 
„ Majeſty's goods ſubjects have been arreſted u — — 
4 writs of treſpaſs, quare clauſum fregit, bills wddleſer, 
« [atitats, and other like goed iſſu — of the _— of 
the King's Bench and mon Pleas, not expreſſing 
| any particular or certain cauſe of action, and thereupen 
35 A, kept priſoners for a long time for want of bail, bonds with 

« ſureties for a nces Wr great 

« ſuns, that _tew er none Mave dared 0 be ſecurity'for the 
<<. appearances of ſuch perſons, ſo arreſted and impriſoned, 


of <*,. alk in. truth there hath deen little or no cauſe, of 
b 23 -ntimes Fane on 2 
dare named plaintiffs, but thoſe dy have been Gapy 
x times procured by malicious perſong, to vex and oppreſs 
ill the defendants, or to force from them unreaſonable and 
it +,,unjuſt compoſitions. for obtaining their, liberty; and by 
of BY 1 rol bers mgny. have DER Apa ofe Huy wege. 
ly ne. 4 g | 


berrvi: INTRO DUCT ION. 
* and deſtroyed in their eſtates, withaut poſſibility of hav, 
ing reparation, the actors employed in ſuch 
Shading been (for the moſt part) poor and lurking perſons, 
«and actings ſo ſecret, that it hath been ſound ven 
* $Meult to make true diſcoveries or proof thereof: 
Onrvains, © That no perſon who ſhall happen to be arreſted 
ber by an Sheris, - Undexr-ſheriff, .. Coroner, Steward, or 
ali! of 4 franchiſe or | 9 or bx any other Of. 
” *icer,” Mlgiſter, Under-bail — or Perſon whatſoever, 
4 within E realm, ge or 
* thoxity or warrant in th 
4 an 1 bill, or N 
© of Heſty's ſaid courts 1970 
* amen Pleas, 5 either of Wag in 
il, er proceſs, the certainty and. true 
- mr reſſed e and for . 
a duch Writ, bill, or proceſs named, is bailable by the 
< faite in that behalf Sade in the three and twentieth 
of "the reign of the late King Henry the ſixth, ſhall 
2 "forced or compelled to give ſecurity, or to enter 2 
bond with füretieg for the appearance of ſuch 
* atteſted, + t che day and. place in the ſaid wit, bill, 4 
ptoceſs, cified or contained, in any penalty or ſum ot 
« ſums of money, not exceeding the ſum of forty pound: of 
2 lawful money. .of England to be conditioned for ſuch ap- 
2 S and that. all Sheriffs, and other officers- and 
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*Oof B Ot Aral, which ch preſup 1 a bill. For if we 
ber, the eee of other county where: the 
est Wat, 52 Procels of the King's Bench] vas cal 
_ Gilate 4255 nd civil; injuries contra pacem which 
ſavduted of att "nature; and not for debt, breach of v0 
| contract or the fie 90 hieb this court aſſumed to hold — a; 
| 2 {of the 5 9 79 155 being in the cuſtody of 
their mar Ad e ſtatute required the real cauſe of 
on te be exptoff N by which the defendant 
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ns to be arreſted; (if he was to be held to bail for more than 
40l.) there would have been an end of their inveſtigation 


of civil actions of any amount, if the court had not hit upon 


the following enpedient to fave their aſſumed juriſdiction 


from being overthrown and deſtroyet. 


w To their bill or latitat commanding the ſheriff to arreſt the 


defendant to anſwer the plaintiff in a plea of treſpaſs, (pro- 
vided the cauſe of action warranted the holding to bail in 
above 40) they inſerted an ac etiam clauſe, ſpecifying the 


true cauſe of action, in this manner: And allo, to a bill of 
the ſaid A. B. for one hundred pounds of debt (or as the 


eaſe happened to be) according to the cuſtom of the court 
4: gur lord the king, before the kin beef to be exhibited, 
and that he have then there this, Sw as the caſe was. 
By wis device the ſtatute was complied with, as the true 
cauſe of action was expreſſed in the proceſs to warrant the 
defendant's inſiſting upon bail to above forty pounds, and the 
court ſtill retained its juriſdiction, as the crvil matter was 
ſuggeſted to be only a collateral. charge, and not the cauſe 
of action for which the arreſt was made—which was ſtill the 
treſpaſs ſuppoſed to have been committed, of which che court 
y had cognizance, | 58 ES mi + « thi 
This' curious device to retain their uſurped juriſdiction 
over civil actions, - which, if not ſuggeſted, was certainly 
connjved-at by Sir Jaobn Kzelynge, the then Chief Juſtice of 
the King's Bench, occaſioned. a ſtrong, remonſtrance — 
Sir John Vaughan, the then Chief Juſtice of the Common- 
Peas. For the judges and ' officers of the latter. flattered 
themſelves upon the paſſing of this act of Charles the ſecond, 
that the cognizauce of all civil matters would again revert 
ſolely to their court; the true intent of the act being, as 
Hey contended, that there ſhould be a proper * writ 
out at the commencement. of the ſuit, in all actions 
bailable, and that the true cauſe of action ſhould be inſerted 
in it, and its ſubſequent proceſs. And that the King's Bench 
of neceflity relinquiſh their 2 over civil actions 
not amounting to a treſpaſs becauſe their proceſs of bell 
which was founded on their original juriſdiction over injuries 
committed contra pacem, was calculated only for ſuch as were 
denominated treſpaſſes, Sir Jobn Vaughan frequently endea- 
voured to diſſuade Sir John Keelynge from the uſe of thefe 
« ctiam' in his Court, urging, that they were not only in 
face of the ſtatute, but founded on an allegation, viz. 
* ſecundum conſuetudinem curiæ, which was falſe, and con- 
traty to Jaw, .as there was ng ſuch cuſtom to warrant 1 * 
| ut 
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ble use of X happening to go too far ſor hi 
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> i/ two 8 the matter before Bir 


kde as In between them. This reference - turned 
for the Chief Juſtice of the King's Bench, 


22 in contending that che eognizance of all civil act 
of right; belonged to- te Ommen Pleas only, Sir /Mattheu 
perceived that ſuch argument aimed as well at ove 
ef the Exchequer, as of the King's Bench, 
that, if the Common Pleas re- aſſumed its ori inal juri. 
, and che een were Ne up be. 

| 55 nor the Er. 
wer were bo interfere in perſonal actions between ſubied 
ject, the Common Pleas would ſhine with all its forme: 
ur, and leave. che other Courts with little or no buf. 
their attention. Sir Marthery therefor 
ne the umpirage, and * * two A 
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r the Common 3 a] e wu u. 
ne ring Ki 
S of a clauſe o 2 5 
bmilar Aae of the 7 Bench, e 0 of on 
e fregxt, (the common proceſs of his court) i 
8 where it was intended to arreſt the defendant, apt 
him. 40 hail. And this continues to be the practice at thi 
day, in perſonal actions where the plaintiff does not proceed 
wh a view to ontlew the r the arreſt was nt: 
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The practice of ſuing out the capias as the firſt proceſs, 
was not only the means of a plaintiff's often getting his debt 
the ſooner, but alſo prevented that unneeeſſary delay and great 
experice which in old times attended the ſuing out a ſpecial 
iriginal with other proceſs thereon adapted to the plaintiff's 
rticular caſe. ' So that the original writs which formerly 
ued, and are now ſuppoſed to iſſue out of Chancery at the 
firſt, to give the court its juriſdiction, became nothing more 
than mere blank forms of the writ of quare clauſum fregit, 
made returnable in the Common Pleas ; which writs are now 
procured at the end of the term from the curſitor, and often 
after the very ſuits are determined which they are ſuppoſed 
to have given life to, and filed in the office of the cuſtos 
brevium at the filazer's leifure, | 4 


4 * 
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In conſequence alſo of this ſtatute of Charles the ſecond, a 
fule of court was made in the Common Pleas for the purpoſe 
of ſaving expence to the ſuitors, to avoid in the plaintiff's 
declaration, long and unneceſſary repetitions of the original 
writ : by which it was ordered that the declarations in actions 
of treſpaſs, caſe, &c. other than debt, ſhould not repeat the 
original writ, but only the nature of the action. Inſtead 
therefore of ſpreading the writ before the plaintiff counted 
upon it in his declaration, the nature af the action was men- 
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tioned in this manner : © Berkſhire, C. D. late of Abingdon, 
et, in the (aid county, yeoman, was attached to anſwer 4. 3. in 
wi 1 of trepefs on the caſe, &. And whereupon the aid 
oy. . by —-— his attorney complains, that whereas (and ſo 
od, en with the declaration. ) Thus, after having ſtated the 
an  fature of the action, ſupplying the recital of the ſuppo 
n nal by this comprehenſive © c. But in caſe of a real 
U treſpaſs it muſt be remembered, as the writ is no other than 
1 AE general clauſum fregit, it continues to be the practice 


lor the plaintiff to expoſe it in his declaration. And hence 
It is, that in treſpaſs by original, though the charge is not 
poſitively alledged in the declaration, but is ſet out by way of 
cital with a guod cum, yet it is cured by verdiét, and even 
well enough on a ſpecial rrer ; becauſe in ſuch action b 

4 age the writ is ſet out. But in treſpaſs by Bill it is other- 
Wile, and a guad cum ſeems ill, even after a verdif, And in 
uch caſe a ſuare is worſe than a guad cum, for gquare is not 
olive, but interrogatory . — 5 
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vide L. Roym. 1473. 4 Sire. 681: and 2 Will. 203. 
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The word attac had is uſed: in the plaintiff's declarstion, 
ho. the action rey nd in damages, D 
damages Were former are ill ſuppoſedito 4 une 


- by the on writ of pant or, 
Wwe have ſeen at once — ee autant de Mat ws 


had found him ledges far. proſecution, to put by or attach 
Lan has (gages: Den to-enforce his 
APPEATANCE, ut in and in all actions g of delt 
covenant, , ann: and the ke;-{although-the : aqpins. was al. 
Jowed:by! ſtatute as a preceſs in theſe latter to bring the de 
ſendant into ceuttq́ it till continues to be ſaid in the plain- 
tiff s declaration, that the defendant was ſunnianad n As if the 
Recipe: guad redadat had rea but in the firſt in- 
noc, and the defendant propetly 2 
Fon when the — * came to be uſed in e e 
9 — made dut the original t ene 
Ho wow in * the defendant appeared 3 or if the 
ſuit was by peciad original they made che defendant file his 
aarrant of ny in the — term in Which he (really 
+ art, cnt eter yy eh reg 
ne proces: upon the roll, as formerly; t, the 
\fion began with ſtating that the. defendant. Was \ſimmoncd 15 
245 ſuppoſed 4 8 N A return of 
nan eſt inuentus appeared on Norigina was neceſſary 
do entitle. the plaintiff to ſue out a capias to arreſt the defend- 
2 be the deferndant filed his appearance as. of the term 
ich the original was returnable, it warranted the recital 
3 — Nor is the return of nont et: inventus 
F0-the-writ.: contrary, to the declaration, for though the de- 
fendant might not be fpund in that county where the urt 


-was directed, — notice rv Fung 
cording to.the fem e n Wen N Ann Luan eon, 
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eee Shop th fuitors in the ſuperior courtsʒ and e 
those net Which continue to this day tobe exacted ! from 
them the crown, All All fines and am and amerciaments (ſays Bracin 

ong to ing, as fines upon original writs, and hnes 
pro licentia cuncordandi and the reaſon — courts of 
juſtice are ſupported: at his prog. hn ; whereve# the law 
Tom the — any ore ah re and protection 
| pebple; it i provides him money 1 54 purpoſe, 
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, INTRODUCTION, ci 
. Sonde im mature of an exaRioh by the King 

upon rr to-xſubjeR to proſecute! a ſuſt in hiv ke. 
perior"oourts'y others in nature of u penalty fet on offenders 
aker/corvittion, 'and\on plaintiffs falling in” their 'ſuits—on 
making falſe Ulaims—or for fraud and deceit to the 


court for vexution under colour of law - for conte 


aſt che King's Hvrits os-ftatures. Others again in e 
an imnpoſition ſet dy the court on the ſuitors, _ _ 
to enforce" plainneſs and perſpicuity in 
aten were impoſed even lin the inferior courts; l Ge 4 i 
mute of 14 Martbridge;-provided <6 that neither wry circuit 
« gf juſtices nor in oounties, hundreds, and eourts-barön, 
« any fines ſhall be taken of any man pre pulehre placitandd, 
r braupleading.?” Which ſtatute was fürther enforced. 
and made to extend to — — by the ſtatute 
Wiftminſter the LY t the former ſpecies-of fines have 
orc war — And they were — of 
dor other wings, as money was exceedingly ſeatee. 
— — gives an inſtance ofa fine paid at the. 
—— of: ee e the men of Tar mouth and 
Heling in the reign- John in theſe wes, 
4 domino tres tres palfreddi,” * afteriats ndrenſes; a 
« onent' bubendam per 1egales," & > Which 7 ap 
— have been of three ſtute horſes,” or pacing nags for 
de Ring, and fix long-bill/d herons or Exrets:! So exorbitant 
were che fuer upon original writs; exaRted' from the ſubject 
in the reign of chis King, whoſe misfortune it was ber d 
know in What manner to uſe his prerogative, chat | 
one athohgſt the many complaints of the times, and — 
have occaſioned” the 44th article in the great Charter; 
9 the Sovereign ſtipulated in- theſe words, 
by ve „ nulli negabimus, uulli 4 
4 vel n But notwithſtanding — fr: 
did not ceaſe to be required from the ſubject, upon obthin- 
int leaye toi ſue in the King's courts. For the Sovereignis 
— in ſueh caſes was not at all in 9 
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which it was enakted, that 4. FA 
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Noi a P ns * which it may that 
400 e ut Oy laws but then the party 

add.” 2 fine for leave to amen E a fine pro licentia con- 

But as ſuch be was taken away by this ſtatute, the 

Jud u 0 Went! it en that Pt Lad ſhould. Pay coſts upon 


amendments, 
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writ, becauſe the fine could be taken at once by the Cur- 
ftor-eporrmattireg out the writ; — But the plaintiff could not 
ſue for a debt, or ſpecific demand, and a treſpaſs or oth! 
—— omen ern 
Rare fer a debt, if iramounted to 60 marks, J. 5, 4 
21 . 6. 40l.—he paid a noble 7) ee 0.768 
s e mn noble and a haf 0 100 
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hey conſequential: injury, by one and the ſame writ; becauſe 
dan the fin: for the debt was payable at firſt by himſelf, and. for 
u the treſpaſs, after the (ſuit was determined; by the deſendant: 
name amount whereof: could not be known till it was i 
an by che court, and the court cbuld not impoſe it till a jury 
n had aſcertained what damage; injury, or vexation che plain- 
five BY tiff) had ſuſtained. - Beſides the judgments in delt and in 
in, il were different; fbr aſter a recovery in an action of 
debt, there was alſo a judgment quod fit in miſericordia, for 
the * amorei - which was to be aſfeered in the county; 


om | 
ion, whereas in treſpaſs, after the recovery of damages, there was 
i a judgment quod capiatur for the ſine to the crown. Nor 
u could zreſpaſs and treſpaſs on the cafe be joined in ane and the 
en ſame writ; becauſe; as the firſt ſavoured of 1 criminul na- 
for BY ture, there was a guad capintur; and as the laſt was only a 
for aivil injury, a quod fit in miſeritordia was enter. 
ee e 400 e ee 4s: 
When it became the practice for plaintiffs in perſonal 
ictions immediately to ſue out the writ af cnpiutr qunre clan 
fum fregit, in er to arreſt the defendant, and thereby 
before this te of ¶ hurier the ſecond; they avoided in great 
meaſure; the paying of the fine to the Crown. For upon 2 
capyas. no ſine was exacted; becauſe: the writ was to 
iſſue for a 1%, though the court winked at a plaintiff's 
declaring in debt, covenant, or the like action, when the de- 
ſendant was brought into court. And when chat ſtatute was 
made requiring the true cauſe of action to be expreſſed in the 
writ'to hold the defendant to bail in above forzy pounds. upon 
the arreſt; the plaintiff had ſtill an opportunity of avoiding 
ed od upon ſuing for a debt, (unleſs: he intended to pro- 
deed to ontlato the defendant) becauſe he could ſhew his 
true cauſe of action by inſerting an ac etiam'clauſe in a capias. 
And though in fact a debt, or other matter of contract, was 
his only cauſe of action, yet it was conſidered but! as a\col- 
ü J Yo 015 Hoi sd Hluon N ont 'otiigaod e 
— — — — — — 
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As to fines and amerciaments, and when and by whom amer- 


8 
caſe, ibid. _ | SID 2 
If the defendant'wis à Duke, Marquis, Earl, Viſcouht, or 
Baron, the amercement was to 100 Hfllingt, Which was the 
Wy greateſt amercement ; but if he Was 4 eman or common 
13-+ peon, it ſeems that it was affeered in propotttom to the nature 
„ewe demand againſt hm, find his apparent abſtity to, pay it. 
65 es Co. 45, and authorities there cited in the inargin; 
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reſted for a z and the ac etiam clauſe was for nothing 

more than to the true cauſe of action, and r 

to the Sheriff to what amount he mi . ai "ub 

The jine therefore was only paid by ta fine ten be 
find out e gps; rot for =" Zeke pe for 

cipe for a ſum certain upon covenant brok oken, br 

ſum certain on promiſe, which was never done, n 

done at this day, unleſs it is a bop 

be litigious, of js dil of acceſs, 43 FD 1 


* * * dint 


W 


a Jn cal by LD action of tin by 


common capias huſh frog © 2.7 t With an ac 
3 the Maass, his on ne 
and prevent the Wänt of an original writ from being age 
— muſt ſuc ont a real original writ in debt, adaptel 
che action be proſecuted; on which che be ben, 
— — from him, otherwiſe the 


ment muſt be reverſed; becauſe it would to be in 
writof error ſhould be brought on 33 by default, 


— — * n 
and will Nor need he 
a ou fuk a e if his j t in delt 

is had on a verdici, though he p the action by a 
| For in that caſe, -a writ of error be 


brought,” the plaintiff can call to his aid one of thoſe con- 
veniens ſtaunes —-—-— {8c ec) yr 
which will (if te want of form be the only objection) 

the 


2 his j obtained on a verdiit 
and not fuffer the: 
4 — fuch- — to relieve the 
ground of error. But ſhould an i Twrit, on aa 
of error t and certioruri auwatiled to the court below 
be "certified by that court to e _= appeals" 
made, the judgment will be if the 
certify there was no original at all. Becauſe 1 the want of an 
8 bo _—_— 5 
cured tes 3:butan-o origmatis not- 
| e their liberal a —— % hg 
ms o Aoicys babssoog d blood nt 


The dual amerciament of the defendant after a judg- 
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ment againſt Him in at, covenant, aſe, aC- NJ 
tions, has long ſince been diſcuntinued, though the form o 0 


3 — anoroa te —- 
| or 


INTRODUCTION. xcvit 


this day. And the capiatur fine in actions of treſpaſs, 
Ament, and other actions ſavouring of a criminal nature, 
it was oppreſſiye to poor defendants who might have been 
— for not pa Paying it, or, if ever recovered, being ſeldom 
ounted for in the Excheguer, was taken away by the ſta- 
N M. c. 1a. and inſtead thereof — dbintif is 
211 to pay the fum. of 65. 8d. to the Myfter or Protho- 
m at the time of a the judgment, which is after- 
is allowed the © 8g og paper, hoters 
em to have the t taxed * the defend- 
N 1 us, gy Moen fallen into 
uſe. 


Before: the ſtatute g. V. .A. when the fine was pardoned, 
+ <> Bench. was LE; parks 12 
And ſince that — judgment is entered 
din ha court without tak y notice of the fine. But 
the Gammon. Pleas after — they entered up judg- 
arent fac, e * n 


22 


e 8 b © of oy Op, TT. 


EKA 


Ig- iQ 35394 615 13. rk A8. 14 
* TD 1 2 2 un 23% 2 eb Ja. Mi 44:34 wt 7 44 
| wa gn 3403. 14 MOT „ Vide Salt. $440 190d Dun RIC: FEM 4 
119 'M U a * 
ent 920 XY * TIT 503 ai 73441631109 311vV LAT $171 1412 4% 


to Vo 1. ; th n G who 


2cvili INT. R 9 * CT 10 N. 


who was thus Up a entirely out of the 
otection of porn all N pods and Chattel, bn! 
ny the profits. of. NO might by impriſoned, and een 80 


to death with impunity, the conſequences were grie vous 
— terrible. e 75 d not ho men wy 
jade the,, commilion. of crimes that warranted ſuch | p 
e them, for hiſtory infohme us of thoſe why a 

— on f red. 2 enunciation o onthagury. to de prg- | 


ut. Who afterwar ds. ſet OVernment of 
at a kae and 15 Ache conſequences of it, by affociz. Re 
ing together and committing « continual depredations on the Bi... 


lands pd d property of the neighbouring people... ve 
1055 jon of the courts in conſequence of mag 3 
chart, in order that the publick peace might be the betet wh 

preſerved, proceſs of .ontiarury. was - ordained to he in ths N, 
Geil actions coinmitted wr H , armis, Which warranted the 
capias. ag reſpandendum. upon a diſobedience” to the origin il x; 
writ... And ſoon after, when the country became more po- 
liſhed and ciyilized, the power which any one had of put: 41 
ting an outlatu to death, and which had occaſioned ſome ei. ; 
travagant cruelties, was taken away by an ordonnance in 


F 
the reign of Edward. the third, whereby no one in future du 5 


the Sheriff was to put an * tw to 2 even for felom; ner 
but the ather conſequences continued as before. whe 
As the capias was a proceedi n outlawry, which , 


all but the moſt contumacious delinquents would wiſh t 
avoid, and gave authority to the Sheriff to arreſt the defu- 1.91 
dart, we have ſeen, in, a former chapter, how the Legilr WH gutt 
ture at different periods, extended it to other actions that 
moſe committed 2th force, And as the capras. was no mat Wi * 
than the offspring of an, original writ, and awarded, o 1. 
upon an actual or ſuppoſed. W B45 thereto, it 4ollop 

that no one can _be-owtdgrued for any civil, matter, unleß the 
ſuit be eee oy, ans at in thoſe, Civil Wa the] 


1 4 ceſs 
_ Caſes 


S But one a Copa wi t have been pot, u of th 
death by any one as t e Eing“s enemy, 7 any ſo late as the teig of 

of Queen Eliznbeth Wen, to db ch 1 ſivaye and miſtaken ! : bl 
notion, that it wis law ful at all! times co Ei am enemy, or oy om 
attaĩnted in a pramuntre, N ho wasconfidered us an enemy] tt 
ſtat. 5th of Eliæ. c. 1. provides, That! it ſhall not be lawful t0 
kill any perſon attainted in 4 fremmunire, any law, (vide 25th0 


Edw. 3. fat. 5. c. 23.) eg cee law to the col- 
trary notwithſtanding. 5 ah 
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„ 6nly where che capias is given as a proceſs upon the * 
as go that neither in proceedings. by bill, nor in thoſe actions 

where the ſummons is the proper proceſs upon the original 
an writ, can any one be proſecuted to outlawry, p. 


1 The conſequences of n penal, 
Who the law took great care that ſuch judgment ſhould not 
ive pronounced without à ſufficient warning before-hand 
it for the party to reflect upon the difagreeable ſituation he 
. would be reduced to, if, from his obſtinacy, he ſuffered it to 
take place; and not be amenable to juſtice by coming into 
court, and anfwering the matter wherewith he was charged, 
Three - capias's therefore were required to iſſue before the 
writ, of exigent to pronounce him outlawed could be obtain- 
ur BN ed; that is, the capras, alias, and pluries, each of which 


ck I vere to hade fifteen days between the 106 and return. And 
By that ſuch à proceeding might not be ſmuggled through the 


King's courts, without the regular forms were obſerved, it 
fe provided that many different officers ſhould be concern- 
Pu ON ed in it. Firſt, the Chancellor, from whoſe office iſſued the 
wiginal writ ; then the Filaxer of the court, into which the 


Fo o:vinal whit was returned, who made out the capias, alias, 
* dag and pluries, in order to arreſt the defendant ; then, if theſe 
om; 


writs were returned with a ½%n e inventus, the Exigenter, 
who made out the writ of exigent ; and the Sheriff to whom 

dhe, as well as the former writs were to be directed, 
ag ind who Was required in it to exact or call for the defen- 
ih o ant to ſurrender bhimſelf in five different courts : and, 


tler laſtly, the * Coroner, who, on the defendant's repeated de- 
gils faults, was publickly to pronounce the judgment of ,outlawry 
Wa rene IO 

=y en TS WT yy op > | 
N. It muſt de obſerved, that I am here ſpeaking of out!wry 
* upon meſh roceſs in civil actions, and 1 of Luer, after 
15 judgment a. for want of the defendant's ſatisfying 


the judgment, or rendering himſelf in execution, (the pro- 
ceſs to which is not ſo dilatory), nor of outlawry in criminal 
caſes, For in criminal Caſes ontlawry incurs not only a 
forfeiture of goods and chattels, but alſo of the real eſtate 


1 

F Ins of the offender, and at the common law works, a corruption 

Alen f blood; whereas in civil matters the King derives no eſtate 
or oy from outlawry,. but only 2 pernancy of the profits. And 

1y} ay Proceſs of 'outlawry ker judgment in a ſuit commenced 

wiul 1088 gina, where the capias ad reſpondendum is uſed; as the 

— meſne proceſs, may be effected immediately by ſuing out a 
e col 


Writ of mag (gee after the return of non eff rnventus to 
ihe capjas ſatisfaciendum, without ſuing out an alias 
| G 2 | and 
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and pluries, Becauſe in ſuch caſe the party having been 
already in court, and having conuſance of deer da. 
mages recovered, he ought to pay the ſame. on. the firſt 
ſuing out the capias ad ſatisfaczendum ; other wiſe it is a con- 
tumacy * in not performing the judgment of the court, for 
which diſobedience he may be put in exigent direct). 
And as in civil ations proceſs of outlawry was only given 
the ſooner to compel the defendant's appearance, it may 
with more eaſe be ſuperſeded or reverſed, and the Kings 

nancy. of the profits diſcharged, than in a criminal ca{, 
But if autlatury is pronounced after judgment obtained in ; 
civil action, it can neither be ſuperſeded nor reverſed til 
compleat ſatisfaction is made, and entered up on the roll. 


When the. yrit. of exigent went forth, it was required to 
go into that county where the defendant really was, [fo 
chere the action formerly was laid] notwithſtanding the pre. 

vious writs,..as. we have ſeen by connivance of the court, 
might be wo LL. directed. And the exacting of the de- 
fendant was to be at the tourn or criminal court, and not at 
the county court, (which was the Sheriffs court for civil mat- 
ters), for the Coraner was to pronounce. the judgment of 
outlawry, after the quinto exact, or being 1 different 
times exacted or called for. And in the tourn the Coroner 
originally, who were the ancient conſervators of the peace, 
and men of the firſt reputation in the county, preſided with 
the Sheriff; whereas in the civil or county court, the Co- 
roner had nothing to do. But as Sheriffs, regardleſs of their 
duty, in time neglected ſeeking after the defendant upon 
the capias, and often returned that and the alias and paris 
writs with a non e inventus of courſe, whereupon, the en- 
gent iſſued, and men were outlawed without knowing that 

any proceſs had iſſued againſt them, the ſtatute 4th' of Ha. 
8. c. 4. amended by the 6th of Hen. 8. c. 4. enach 
„ That the Sheriff ſhall alſo make three proclamations 
within his county, at three ſeveral days, two of them to 
« be made in the full and plain ſhire court of the ſame 
<< county, and the third at the general ſeſſions in tho 
< parts where the party is * to be dwelling, &c. 
And for the better avoiding of private and ſecret outlawrits 
the 31ſt of Eliz. c. 3. provides, That in every perſonal 
<> non, wherein any. writ of «xigent ſhall be awarded oil 
of any court, one + writ of proclamation ſhall be awarded 


5 . 22 3. 25 28. Finch 476. Be. 
+ It is ſuppoſed the aurit of proclamation came in u | 
the Hatte of Henry the 8th. alder 2 
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de out. of the. ſame, having of tefle and ret 
2s the aid writ of exigent thalt oof FR ed and * de 
« TM record to the 172 Sheriff of the county where the 
40 « defendant, at the time of the exigent 'fo awarded, ſhall 
dwelling ; ſuch writ e proclamation ſhall contain. the 
Pi « ett of the ſame action, and that the Sheriff of the 
4" county LEY 'whom any ſuch writ of proclamation ſhall 
« be dir 


1 « nty c one other at "the 
one in open cou ourt, 
le, (6 ar of the Es! where the ITS guar 


« other to be one month at the leaſt before the guinto 

« exaztus, at or near the moſt uſual door of the church or 

« | of that town, or. pariſh where the defendant ſhall 

8 « he Welling at the time of the exigent awarded; and if 

* © he ſhall be Aweling out of a pariſh, then in fach * 
eck the; pariſh in che ſame county next adjoining, and 

1 « upon a Sunday after divine ſervice.; and fuch writ to be 

1 returned, or the outlawry to be void.“ And the 

8 ame ſtatute alſo provides, for avoiding ſecret ſummonſes in 

7 real aftions, that after every ſummons a proclamation ſhall 
5 een 


When outlawry is July pronounced, and the writs of ex;- 
150 gent and proclamation are returned by the Sheriff, and re- 
6 corded, sz the plaintiff is at liberty to take gut further 
Ke 851 bim. And this proceſs is either general or 
F 1 7 firſt is a, writ of « apigs utlag, lagatum, by which 
Wh 25 body can arteſted and Fimgettenel. A. latter 
de capias utlagatum, by which his body may not onl 
ha be impriſoned, but his goods and chartels, lands and choſes 
Hen, WY” fin, ſeized and extended. If his body is taken by ſuch 
420 l he py "yy 159 hon ig to bail," thoug h Nene he 


14 f W Ef the ſtatute 

** Tg 6 5 T0 100 if his effects and lands are ſeized, 

i nal, take an inquiſition thereof,” and return the 

tho BY me ink 0. the Court from whence ifſued' the proceſs. On 

rs wach return, a tranſcyigt of the outlawry and inquifition 

dri made out and NG 1 the Court of Exchequer. 

dom Ad ſhould any debt to che qurlaw be found and returned, 

10 ſore facias, an application, 10 d ourt, ee for 
arded . 10 Al Nee 1 A Ad Aud 1 aal 


— 


— 
. 9, 


* The ſtatute 4& 5 V. & M. c. 22. directs ERS 
outlayries in criminal caſes to be made according to this ſtatute, 


if three months before the return. 
G 3 the 


d, mall make Ware proclamatſons i in this — 


1 il © time of che 7 ent awarded ſhall” e Weine, and 3 


except that the writ of proclamation mall! be del yered to the She - 
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the debtor to ſhew cauſe why it ſhould not be paid to the 
King, Or an information in nature of trover and converficr 
may be preferred againſt one who hath any goods or effects of 
the ont Or the Attorney General may file a b/l in the 
Exchequer, and pray a diſcovery of the real and perſons 
eſtate of the outlaw, and of the grants made of it; for the 
 outlawgry is in nature of a judgment for the King. The 
reaſon of ſending the tranſeript of the record into thy 
Exchequer, is, that that Court may take charge of the 
effects for the King, the ont being diſabled from en- 
joying any thing he was poſſeſſed of, or otherwiſe entitled 
to; and the inqueſt having found hit poſſeſſed of effect, 
the Zxchequer, as the King's Court of ordinary; revenue, 
muſt take care of them for him. But the Barons, for 1 
long time paſt, have uſually with the conſent of the Attorng 
Gentraf granted a cuſlediam, or writ to take in charge the 
goods of one outlawed by mere proceſs, to the original plain. 
tiff who thus proceeded againſt him. © BU 


Should the defendant ſtill continue at large, and not 
come into Court to reverſe or ſuperſede the oxtlawry, the 
plaintiff may obtain à fatisfaction for his demand out of 
the effects found by the inqueſt. In order to this, the 
plaintiff,” when the tranſcript is ſent into the Exchequer, 
muſt apply to the Remembrancer's office for a writ of vn. 
dition © exponas, Which empowers the Sheriff to ſell the 
goods he -has ſeized ; and if the money made thereof does 
not amount to more than 207, the Court of Excheguer, on 
motion, will order it to be paid to the plaintiff, But if it 
exceeds that ſum, the plaintiff muſt preſent a petition to the 
Lords of the Treaſury, that the money levied may go towards 
fatis faction of his demand *, On reſenting this petition, i 
is referred to the Solicitor of the Treaſury, who muſt-be at- 
tended with the writ of venditiani exponas and return, that 
he may fe what has been levied; and then an affidani 
muſt be made before him of the plaintif®s demand, and d 
the coſts and charges of the outlawry, If all which ex- 
ceed"the ſum levied, he makes a report thereof to the Trea- 
fury-beard; and thereupon a warrant is granted to the At. 
torney General, to obtain his conſent for the plaintiff u 
moye the Court of Exchequer, that the monies levied may be 
E. ib to him; which, on the Attorney General's con- 
ent, will be ordered accordingly. But Thould the money 
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e leried exceed the plaintiff's coſts and demand, which is ſel- 
dom the caſe, the Attorney General's conſent will be, that 
o much only as will fatisfy the fame may be paid him. 
e the whole of this proceeding is both tedious and expen- 
1e, it never anſwers to the plaintiff, unleſs the ſum levie 

e mounts to ſomething conſiderable. | | 

10 If the in upon a "ſpecial capias utlagatum, finds the 
alen ſeiged or poſſeſſed of lands, the amount of the value 
he and profits thereof muſt be appraiſed and extended by the 
n- Winqoeft,- the writ commanding the Sheriff, © that by the oath 
ed. of good and lawful” men he enquire tubat goods or chattels, 
is, «lands or tenements the outlaw had, on the day in which he 
ue, . wut outlawed, and that he cauſe the ſame to be extended and 
1 Wh appraiſed.” The names alſo of the 'tenants, the nature 
or their tenures, with a deſcription of the ſeveral parcels of 
thi che land, muſt all be fet forth in the inquiſition with con- 
in. enient certainty. And if part is in mortgage, it muſt be fo 
found, and ſuch part not only deſcribed, with the name of 
the mortgagee, and whether in or out of poſſeſſion, and the 


not am for which it is in mortgage; but a valuation muſt alſo 
the be ſet on the _y of redemption. I fay, with convenient 
t of WWeertainty 35 becauſe ſuch inqueſt” is no other than an Office 

the WW Iiiru tion or Information, and preciſe certainty is not ſo ab- 


ſolutely requiſite, 'as in an Office of Intituling. Should the 
ven- — undervalue the land, or ſhould there be any omiſſion 
the or defect in the return made by che Sheriff, a writ of melius 
nguirindum may go in order to amend the infufficiency of 


, on che former = 7 fitrion. When however the inquiſition and 
if it Wſtranſctipt of the record of the outlatory in ſuch caſe are ſent 
> the ¶ into the” Court” of Exchequer, the party who profecuted the 
arts Woutlowry, may either obtain a grant of the lands under the 


Privy Seal, or a leaſe from the Court of Exchequer, or a 
e at- Nadiam to hold guamdiu his debt and coſts are ſatisfied, or 
the” outlatory is reverſed. By virtue whereof he may de- 
mand and take the i//ues and profits to the value extended; 


id d baut he cannot take greater or other profits than thoſe found 
ex- the inqueſt, before a melius inguirendum finding the full 
T red raue. By this means, the party may become pernor of the 
At-. profits in heu of the King, to whom they are forfeited ; ſub- 
iff to et however to account for them upon oath. The King in- 
ay be {deed may take the profits after the party has obtained fatis- 
; con- action, if the 2utlaw does not come in and reverſe the out- 
none) roy; for fo long as his contumacy continues, he forfeits 


Whatever he is intitled to in his own right. — His perſonal 
chattels we have ſeen immediately upon the oztlawry had 
againſt him, and before inquiſition taken; but this chattels 
ral and the profits of lands not till afterwards, The ftudent 

| | G 4 however 
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| e -muft' hear in his memory; that in a civil caſe wn 
Ale; does not forfeit any lands, of which he has an fla 
of eh 10 50 nor any thing of which" the intereſt was ng 
In bim; nor the things which he has in auter dra 
AS executor, a adminiſtrator, or truſtee: nor (as it ſeems) any 
choſe in action Th: 22 oornn's For of freehold lands he onh 
forfeits the that the King or — grantee, leſſe 
2 party * a cuſlodiam, can only take the rent, 
Faak, andthe like, which are profits; but canng 
ſize or plough the land or demiſe it, nor cut the wood « 
under- wood. In fine, by an outlawry in a civil caſe, perſuu 
chattels may be ſaid to be veſted in the Eing by the out 
—thattels real as à term for years, and the truſt of a tern; 
and the profits of freehold lands (which he may take by lava 
Facias 5] not till the inquiſition has found them. And in i 
theſe, the ng, may be ſaid to have a right, and the 
who proſecuted the outlawry an intereſt in that right for n- 
covery of his debt, which the King ought to Eh 
which is ſo intirely in the breaſt of the crown or its 2 
that ſuch ſatisfaction is to be regarded rather as a matter 4 
gratia, than de jure. And both this intereſt of the part, 
and this right of the King, are liable to be deveſted, when. 
ever the outlaw will come forth, reverſe the outlawry, ax 
ſubmit himſelf to the laws of his country. 


Theſe are the methods for the plaintiff to purſue in caſeu 

_ outlawed defendant has property, and cannot be arreſted u 
the c cf. og utlagatum, or does not come into Court, and (u 
e or reverſe the outlawry againſt him. Let us now 

in 7 what manner the outlaw may ſuperſede 8 


or procure the judgment of out pronounc — 
to be reverſed. 


The taking out proceſs of outlawry in civil matters h 
ing for no other purpoſe than to camper the defendant\ 
appearance, and being regarded in theſe days but as a * 
5 dee pe 2 e nspeg ga = the defendant my 
penal conſequences of it, erſeding or reverſmg l. 
If he would ſuperſede it, he 2 2 — a writ of ſup!" 
ſeaeas directed to the ſame Sheriff as the exigent was, pi 
vided he does ſo before the exigent is returned into Cc 
And in this caſe, let the debt be never fo large, he has " 
occaſion to put in bail. His appearance is then recordedd 
the term in which 3 exigent iſſued. And this is allow 
"becauſe there is a day given him by that writ to come 1 
and therefore, the gives him leave to enter an 
pearance at any time before the outlawry is 1 | 
returne 
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ned. But though in ſuch caſe he is not obliged to 

ee bail, becauſe he was never arreſted or i e 
yet he muſt pay the plaintiff his Full coſts, and put him in 
the ſame condition as to his ſuit, as if he had appeared be- 
fore. the exigi facias was awarded. This appearance may 
now be by attorney; though formerly, it was required to 
be in perſon. But if he does not come in till. the out- 
lawry has been pronounced and returned, he is driven to a 
writ of error to reverſe it; that is, not to the neceſſity of 
ſuing out an actual writ of error, and aſſigning the errors on 
record; for, at this day, the Courts in civil caſes will re- 
yerſe an outlawry, upon any error being pointed out to them 
on the record. Any error, whether in fact or in Jaw, as 
want of his proper addition, or the name of the ville or 
hamlet where he was converſant, or any irregularity in the 
proceedings, may be pointed out ; for, in ſhort, any vari- 
ance, omiſſion, or trifling matter whatever, will be ſuffi- 
cient to reverſe it, as the plaintiff is ſecured from receivi 
any injury from the reverſal. For by the ſtat. 31 of Eliz. 
c. 3. it is enacted, That before any allowance of any 
« writ of error, or reverſing of any outlawry be had by 
« plea or otherwiſe, through or by want of any procla- 
« mation to be had or made according to the form of the 
« ſtatute, the defendant in the original action ſhall put in 
bail, not only to appear and anſwer to the plaintiff in the 
„ former ſuit in a new action to be commenced by the ſaid 
& plaintiff for the cauſe mentioned in the firſt action, but 
« alſo to ſatisfy the condemnation, if the plaintiff ſhall 
« begin his ſuit before the end of two terms next after the 
« allowing of the writ of error, or otherwiſe avoiding of 
1 the faid putlawry.” Though this ſtatute only mentions 
error for want of proclamation, yet moſtly the recognizances 
of bail, for the reverſal of outlawry for other cauſes, has 


been taken ſince, in conformity to it, 


# 


If the defendant is taken, or comes in upon the oo ut- 
lagatum, where any debt is mentioned in the original, there 
he muſt put in bail to. the debt ; becauſe, being in cuſto- 
dy, he ſhall not be diſcharged without caution. But if no 
Abt is mentioned in the original, his caution cannot be 
adjudged, there being no quantum of the plaintiff's de- 
mand on the record; and ſo common bail is ſufficient. The 
Court of King's Bench, however, have lately held, that if 
the cauſe of action originally required fpecial bail, and the 
defendant will ſtand out to be outlawed, he ſhall gain no 
adyantage by it; but ſhall put in ſpecial bail before ry 
: | rever 
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reverſal; if the plaintiff inſiſts upon it. But always, on 
! reverſal of 5 , the deſendant "muſt pay the plain. 


the | 
tiff his full coſts, And put bim in the fame condition as 


party indeed ufualty ſatisßzes che plaintiff his debt as wel 
is coſts, upon reverſing the outlawry ;''as litigating the 
aMon! is only attended” with more coſts and expences. 
Wen the plaintiff, therefore, is ſatisfied,” or the defend- 
ant's bail hade entered into their recogntzance, an order is 
made by tie Court; or a Judge at his chambers before 
whom the parties appear, for the Clerk to reverſe the out- 
latory; which reverfal is entered upon the roll; and then 
the deſendant is reſtored to his former Nate and condition, 
and may Have reſtitution of his goods, if any have been 
{RG 50) reren eee HW 2 i | 1 * 
1 _— Pirur had for ſome time diſpenſed with the 
party's a appearance in perſon to reverſe an outlaw 
lim. Bur the Kine”; Bash, till the ſtatute 4 &F | 1 0 
A 8. in all caſes, required an appearance in In. By 
which ſtatute, for the more eaſy and ſpeedy reverſing of out- 
lawries in that Couft, it is ended, That no perfon what- 
<</{6ever, who ſhall be our in the fame Court, for any 
Deauſe, matter! or ching whatſoever, ' (treaſon and ſelmy 
only excepted) ſhall be compelled to come in perſon into, 


if he had —— before the exigent was awarded. The 
2s 


or appear in perſon in the fame Court to reverſe ſuch 


Soutlawry; dut may appear by Attorney and reverſe the 
„ ſame wi bail, in all caſes, except where ſpecial bail 
eee by-theTaid Court,” “ 
—_— treaſon and feln are only excepted by name out 
of this 2 che Cet of Kos Bench tho the caſe 
of the Ning and Wilkes held, that this ſtatute extends only 
to tivil caſes, and that the exception works to every criminal 
charge. For as the next clauſe empowers Sheriffs to diſ- 
charge perſons taken upon a capias utlagutum, upon an Attor- 
s engagement to appear for them, in caſes where ſpecial 
bail is not required by the Court, and in thoſe caſes where ſpe- 
"cial bail is required, then to diſcharge on bail being taken in 
* - double the ſum for which bail is required, the Court ſaid,— 
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If à defendant. is outlawed. F, after conviction in a criminal 
charge, or for, a miſdemeamaur, hgw can the Sheriff know 
what the fine ĩmpoſed by the court quill, be? And therefore, 
that the act muſt relate to civil caſes only, and mean double 
the debt. On this ftatute,,it has alſo been adjudged , that 
after reverſal of outlawry, the court has a diſeretionary power 
to require ſpecial bail or not, and that the want of an off 
davit before iſſuing the proceſs is no objeCtion ; becauſe that 
is only neceſſary to warrant an arr. And if an affidavit is 
made in due time for the new action, which muſt be brought, 
if the defendant, upon the reverſal, will. not ſatisfy che 
plaintiff's demand] they may hold to ſpecial bail. And 
though the 31 of Eliz. c. 3. is the only act that expreſly re- 
quires bail, it is not to be inferred from thenee, that in other 
caſes it ought not to be inſiſted on. Por that ſtatute makes 
a new error, that is, the want of proclamation, and the bail 
upon it is abſolutely to pay the condemnation money. 


Hence as it appears that proceſs to outlaum is conſidered, 
at this day, no more than as a proceſs to compel an appear- 
ance, that outlawry may eaſily. be ſuperſeded or reverſed, 
that bail muſt be put in by the defendant; wherever it is re- 
quiſite, [by which the plaintiff has a ſecurity for his demand, 
while he 1s N e the ſame wr due courſe of law] and 
that an autlato, like all others arreſted on ue $'4 

be diſcharged upon finding bail for his 2 —— 
now ſee in what manner a plaintiff muſt, proceed if he 
would go on to outlawry. In order to this the plaintiff 
muſt firſt make out a præcipe for an 2 writ, ſtating 
his cauſe of action, which muſt be an action whereon the 
capias can iſſue as proceſs, and carry the fame to the curſi- 
tor, who will make out the original writ according to it. 
But if it be in the King's Bench, the Filazer, after he has made 
out the proceſs, uſually. procures the original from the Cur- 


ſitor to warrant it. original writ muſt not bear ter 


before the cauſe of action accrued, though, to gain time, 
it may be teſtæd and made returnable as of a precedent term, 
if the cauſe of action will warrant it. When this is pro- 
cured, the Filazer, for expedition, if the plaintiff requires it, 

| CFE | 8. 94.5 he Wo SST ae NT Gb 
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* Mr. Villes appeared perſonally in court, being outlawed, 
after conyiction for a libel, and another miſdemeanour, though 
no proceſs had iſſued on the outlawry, and claimed to be admitted 


w- 


to Sail. 
+ Serocold v. Hampſon, Bart. Stra. 1179. 
I Fide Statute 12 Geo. I. c. 29. poſt, 2 
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— bv neg time, will make out the capias, alia, 
Pluries all at once, taking care that there are fifteen days 
5 teſte and return of each; The ſucceeding 2 
— 9”, y bear teſte the return day of the preceding, 
wurits are Kaled, the plaintiff's attorney may re. 
turn them of courſe indorſed with a non off inventus, if he 
cannot or does not chuſe to arreſt the ndant, and take 


t the lamati 'Þ E 
Ol ate eee, poder * 
Jerk of the warrants, * his de 


d, Fer gf <s luries writ i l 
3 warrant of 4 5 is ym J filed. 


eee gi facias and e cas be made 
| dey the Exigenter of T harcoun which the ve Was 
— aud when they are ſealed exigent muſt be directed 


to the het of that county in which the ele 
= . 1 18 and the wri A proclamation ' to the JTheriff of that 
county wherein thy” dant dwells at the time of award- 
ing che exigent.” These writs muſt be both tefted and made 
Feurnable at the ſame time, and there nuiſt be ſuch aaſte⸗ 
tween the day of teſte and return, that fry > five county 
intervene, Ig order chat the defendant | may be iy. 
called for: but in cafe there is not time for [Hp Nag 4 N 
Aan may be obtained, to bring in the Rye county da 
evety & except Lad, 2 county day 1 is held but 
once a month; Ne Lindin,a coun 7-court 1 is held every "ag 
night on the buſtings at Guildhall For which reaſon, 
feridants'are more uſually. outlawed there than in any Oh 
Leen — kingdom. And it ſignifies nothing where the 
— 5 laid, for if the t after. the reverſal 
a FUSE; ah intiff may ſue out his, new | original 
mo ce oe 8 Fg lefendant ſuffers the oo 
prono ts of exigent and 7 eng 455 5 
mation are returned by the ſheri * . 
miſt be ffled in the office of the % SEA 


of exigent with the cler of the outlawrig 5, bf whom 1 plaintiff, 
— 9 — he — d again nft the 1 7 2 os 2 
tapias gr 308, 6 deayour, Wk | 
= rive fatisfation Þ br ſta AY 
TRE, 75 Seeg per 
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CHAPTER THE FOURTEEN TH. 


Of putting in Special Bail before Commiſſioners inthe 
7 © ountry. . fl? (11.57 
HEN a defendant was arreſted in the country, by 
proceſs from the ſuperior . courts, he was formerly 
compelled at the return of the writ to put in his bail to the 
action in town. But as this was attended with great incon- 
venience and expence, the ſtatute 4 and 5 W. and M. c. 4. 
provides, That the chief juſtice and other juſtices. gf the 
« King's. Bench for the time being, or any two or more; of 
« them whereof the ſaid chief jullice to be one, and the chief 
« juſtice of the Common Pleas, and other the juſtices, there 
« for the time being, or any two of them, whereof the 
« ſaid chief juſtice to be one, and alſo, the chief baron and 
« barons of the quoif of the court of Exchequer for the time 
« being, or any two of them whereof the ſaid chief baron 
&« to be one, ſhall or may by one or more commiſſion or 
« commiſhons, under the ſeveral ſeals of the ſaid reſpective 
« courts, from' time to time, as need ſhall require, impower, 
«* ſuch and ſo many perſons, other than common attarnies 
« and. ſolicitors, as they ſhall think fit and neceſſary in all 
« and every the uſual ſhires and counties within the king- 
dom of England, dominions of Wales, and town of Bemuici 
upon Tweed, to take and receive all and every ſuch. recog+ 
„ nizance or recognizances of bail or bails as any perſon or 
« perſons ſhall be willing or deſirous to „ or 
„make before any of the perſons ſo impowered, in any 
action or ſuit depending, or hereafter to be depending, in 
© the ſaid reſpective, courts, or any of them, in ſuch f 
and form, and by ſuch recognizance or bail-pigce, as the 
« juſtices and bar the of the ſaid reſpectiye courts have uſed. 
« to take the ſame ; which ſaid recognizance or recogri- 
„ zances, or bail or bail- pieces, ſo taken as aforeſaid, ſhall be 
< tranſmitted to ſome or one of the juſtices or barons. of the 
« reſpeive courts where ſuch action or ſuit ſhall be depend- 
„ ing, who upon affidavit made of the due taking thereof, 
dy ſome credible perſon preſent at the taking thereof, ſuch 
.< juſtice or baron receive the ſame, upon payment of 
4 ſuch fees as have been uſually received 2 the taking of 
< ſpecial bails, by the juſtices and barons, clerks, and other 
the officers of ſaid reſpective courts; which recognizance 
of bail or W 
0 0 
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ec of the like effect as if the fame were taken de bene eſſe be. 


<< fore any of the ſaid juſtices and barons, Ec. and then it 
< impowers ſach commiſſioners to receivecno more: than two 
.- —_— And N ſect. 2. a power is given to „ the 
by a non N tuſes and orders for j juſt. 
Sg of ſuch bail, akin e ſame abſolute as they 
unk proper, ſo as rn "compel ſuch 'cognizors of bai 
* to appear in perſon in court, vg unleſs fuck CoBnizor 
lire within Lon or Miu. n miles theteo 
4 and the third clauſe in ices of 'aize in der 
E cirtuit; to take fuck ball in E imilar matiner; and the 
« fourth and leit fe. makes. N one whe bail in 
__ andther's nate Ss hg Tit Ln. 
4 ed Ig, 14-44 1244: 4? W074 ,T70 1 As 14 1d by 464i» 
Th ee e hs en takin bulb Cg ibn in the 
cotintry; purſuant to this ſtatute, ate taken di hene fe, or 
condivonally ; that is, they are not to become abſolute tif 
a certain period has elapſech after the bail-picce'is tranſmitted 
to 4 Judge of the coutt;” which time is allowed for the 
Ei to except to them ſor their inſufficiency; And, if 
does, they muſt juſtify either before the "Comioifionen 
in the country, or elſe in court; or before à Judge, by 
ſwearing themſelves houſckeepers, and each of them to be 
worth doublethe ſum for which they are bail, 'after the pa). 
ment of all their juſt debts. But if the plaintiff proceed; 
ew vous we time Lee, and delivers his declaration without 
ting to them, it is an implied admiflion of their ſuff- 
= i Letz he delivers the fame” de bene 4 or condi- 
up Yo" 


ah good bail is'compleated, | 


A oper in this place 17 1 5 it 5 1 
practice of the courte, When a defendant for want of bal 
actually remained in the cuſtody of the ſheriff, the plalniif 
ho ſued out the proceſs Ent him was obliged betpte the 
end of two terms after the arreſt to remove him by writ of 
Hates C oy eaſe, tc. from the ſheriff's cuſtody into 
che prifon be onging” to the court, in order to charge hin 
with declaration; or elſe ſuch priſoner Was diſcharged out 
of the Theriff®s caftody by virtue of à writ of” fuperſedas 175 

boottmor! bail to the action. Or if another perſon had 

of Action againſt ſuch actual priſoner in cuſtody of the 
merit, and had charged hitn with proceſs while in ſuch cuſ- 
tody, that perſon Was likewiſe obliged to remove him by 
Habeas Corpus ad reſpondendum wi ithin the above-mentione! 
time to the priſon of the court; in order to declare againſt 
him3 otherwiſe the priſoner might procure his diſcharge by 
Ex wy NE ik or appearing by Attorney.—But as this 

me 
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i, method of proceeding againſt priſoners was very prejudicial 
i to plaintiffs, and attended with no inconſiderable expence, 
„ te far. 40 ane, of . and A. . 21. provided, „ That 
« plaintiffs againſt ſuch actual priſoners. for want of bail 
Mm Bk 1 the end H the next term after. the, writ or proceſs 
| « . returnable „ declare againſt them in the court from 
0 « whence iſſued the proceſs, and may cauſe a true copy of 
0 « ch declaration do be delivered to the priſoner or gaoler, 
i « or; keeper of the priſon: where he remains: to which de- 
i « claration che priſoner ſhall. appear and plead ; or on failure 
the « thercot, the. plaintiff ſhall, have judgment. as if the pri- 
10 « ſoner had refuſed. to anſwer or plead to ſuch declaration. 
And by ett. 3 In all declarations againſt. fuch;priſon- 

« ers —— 2 — any writ or proceſs iſſued out of, 
« the King's Benchz it be alledged in cuſtody of what 
8 « ſheriff, bailiff, ot ſteward of any franchiſe, or other per- 
ti „ ſon having the return or execution of .writs,. fuch priſon. 
tel « ers-{hall be. at the time of ſuch declaration, by virtue of 
* the progeſs of the ſaid court at the ſuit. of, the plaintiff, 
; « which allegation ſhall be as good and, effectual to all in- 
« tents and purpoſes. as if ſuch priſoners were in the cuſtody 
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The.reafon of this latter clauſe is apparent, for we muſt 
not forget that the proper juriſdiction: of the King's Bench 
intirely depends upon the et whether true or falſe 
in fact, of the defendant's being in the cu/lody of the Marſbal. 
No this and the former clauſe prevent a plaintiff, ſuing by 
bill from the neceſſity of removing the defendant after an 
arreſt from the care of the ſheriff into the cuſtody of the 
Marſhal, previous to his proſecuting the action, which he 
muſt have done till this ſtatute: the allegation of his bei 
in the cuſtody of the ſheriff or bailiff of the liberty in whic] 
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ſignment made, may bring ar action and ſuit thereu 
in his own name; 3 
brought, may, by Tz or rules of the fame court, give 
ſuch relief to the plaintiff in the original and to 
the bail, Upon the faid bond or other ſecurity taken from 
ſuch bail, as is agreeable to juſtice and reaton; and that 
. — 


das been adjudged Arft, That the affignment may be: 
ade either by the Sheriff or cd under Sheriff in the name 
the. Sheriff, even e And that the 
bon way be brought where the — Wick : : 
ignment made. Secondly, That an under Sheriff's: > © 
rk cannot 3 the bail-bond +.——Thirdy, That the 
ion on the bond muſt be brought in the ſame court 
m hence iſſued the proceſs hereon the bail was taken. 
withly, That in an action againſt the bail on their - 
d. the bail cannot be held to —— | 
A unitum . —Fiſtbhy, That upon ſuch an action, be 
eſt of the deſendant Cannot be traverſed; for if it might, + © 
|-band.could. never be good, unleſs the party had been 
ay urraſted in the li gal ſenſe 3 e dy 
| ag the-plaintiff need not ſhow!» 
arraſt for. it would, be of miſchievaus-conſequence, If 
hens without expoſing dhe party by an 
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| purſuant to the rule o the court, within che limited time, 
| the plaintiff may proceed on the bail-bond without 5 89 1 
n ant 50" Fe r — 
50 374 * 7&8 dle! 4e 
Bot ſhould the defendant appear to BOMB FEY be bh 
for th appearance are willing to become bail allo to the 0 
tion, and their names are entered accordingly, the court of Wi * 
King's Bench —— ſuffer the plaintiff to exerpt to then, 
if he has previouſly taken an aſſignment of, che Beit: bend fro 42 
the Sheriff; for 11 he has ſo done, the co conſiders | It 
an implied 2dmiſkivh of their ſafhciency/tt. - plain 
may in Juehrcafe call upon. tem 46; if y, Aa ume ty a 
do ſo within-the'-limited. time, by the W te 
the defendant muſt en depen Naß the action, 
apy tar; 
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did not give 1 ief to defendants proſecuted for ig 
| and trivial matters. For the b even upon a genen 
writ without à elauſe of «+ ac eri in it, ſpecifyiog & 
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true cauſe of ation, was authorized upon arreſting the & 15 
fendant, to inſiſt upon bail in a penalty of 400. for bis oi. ; 
pearance at the return of the proceſs; And if the true ca 
of action wa? mentioned by an àc etiam'clauſe, the Shed 2 
- could infiſt upon the bail's entering into a bond for doul | 
the debt or damages expreſſed therein, before he releaſed Th 
defendant from his ee e But for the prevention! , 


frivolous-and vexatious arreſts, the ſtatute 12 Geo. 1. . * 
enacts, 4 That na perſon ſmall be held to ſpecial bail u 5 
«+ .any*procels iſſving out of any fuperior court, where | 
© cauſe of action ſhall not amount to fen pounds or upwark 
ar r ee eg] the” > 2M of i 20h 
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« ſhall not amount to forty ſhillings or upwards in any ſuch 
« inſerior caurt; and that in all caſes where the cauſe of ac- 
«:tion ſnall not amount to ten pounds or upwards in any 


4 ſueh ſuperior court, or to forty ſhillings or upwards in an 
«. ſuch inferior court, the plaintiff ſhall not arteſt or cau 


0 
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1 to be arteſted the body of the defendant, but thall ſerve 
um perſonally within the juriſdiction of the court, with 
ug copy of the proceſs; and upon the defendant's not 
"I appearing at the return thereof, or within four days aſter, 
*. the plaintiff may, upon aſſidavit made and filed in the 
No « proper icourt of the perſonal ſervice of ſuch proceſs, en- 


6. tet a COMMON appearance, or file common bail for the 
« defendantyiand proceed. thereon, as if ſuch defendant had 
entered appearance, or filed common bail himſelf,” —— 
And by Sect. x 2d £* * caſes where the cauſe 45 action 
amounts to tem paumds or forty ſbillings as aforeſaid, affidavit 
muſt be male and fed ſuch . of action — 
afidavit may be made before a judge or commiſſioner of 
the court out of: which ſuch proceſs ſhall iflue, authorized 
to take affidavits in ſuch courts, or elſe before the of- 
ficer:who ſhall iſſue ſuch proceſs, or his deputy; and fot 
ſuch affidavit, one ſnilling over and above the ſtamp duties 
ſhallbe paid and no more; and the ſum ſpecified in ſuch 
afidayit-{hall be indorſed on the back of ſuch writ or 
proceſs,” for which ſum ſo indorſed: the Sheriff or other of- 
ſieer, to-whom the writ or proceſs ſhall be directed, ſhall 
take bail, and for no more. But if any writ or proceſs 
ſhall iſſue for the ſum of ten or \ upwards, and no 
alhdavit and indorſement ſhall be made as aforeſaid, the 
* plaintiff ſhall.not proceed to arreſt the body of the defen- 
dant, but ſhall proceed in like manner as is by this act 
directed in caſes where the cauſe of action does not amount 
12 rr. of ten pounds or forty ſhillings and upwards as 


The affidavit.to arreſt the defendant and hold him to ſpe- 
al bail according to this ſtatute, muſt be poſitive, and. not 
bat the defendant is indebted in ſuch a ſum of money, as 
ears by agreement, &c., for it muſt not be couched in 
rms of reference, the act requiring a poſitive oath of the 
edt. in terms of abſolute certainty, and not in words of 
eference to ſomething elſe *. In amendment of this act of 
ed. 1. the 5 Geo. 2. c. 27. after reciting the ſame, and 
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Age no cupia: lay — thi ancient courſe of 
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eri INTRODUCTION. 
though the plan I adopted has neceſſarily compelled me ty 
repeat ſome — over again, the Student I truſt, will ng 
be diſpleaſed with me on that account; ſince, W 
done, the ſubject matter will not ay. be. the ſooner 
ſtood, but much better retained. - e « \ 
by I 4 1d © 7 oP 
From what has been ſaid, the Reader cannot but og ob. 
ſerved how back ward the Legiſlature was in making inhorz, 
tions on the common law proceſs to compel the: defendant 
ce, and of depriving a ſubject of his perſpnal freedon 
for: anything leſs than for — of à criminal nature, 
Nor can it have paſſed unnoticed by him, to what fictions the 
Courts reſorted to favour the arreſting a defendant in — 
actions, for the expedirion of Juſtice an ention 
ng, before it was, exprelly authorized by ſtatute, . And * 
ſince ſuch a proceedi has been authorized, both. che Leg. 
lature and judges of the Sourts haye taken care, that it ſhall 
not work. to the impriſonment of. unfortunate\ traders, by 
whom alone the incurri ing of debts is both neceſſary and 
juſtifable, þut, only to the diſcouragement of — 
and diſcountenance oi fraud and diſh What pro- 
viſion the law did not make for the ſecurity of oredit wo 2d. 
vancement of trade, the wiſdom and penetration Sf the judge 
who-preſtded-i in the outs fem time to 1 = fur- 
niſhed; ajid'whenever; front the interference 4 * 
lature, proceedings bore hard on defendatits 1 * favoured 1 
rigour, che be of * courts Ow . in, ul 
nobly reAified them, 
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nate trader, can be — of. — any duration 
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pay amounts / to 10 l. or upwards, and — 
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„ psonment for debt till the demand upon him has been in- 
eng sted in due eburſe of law, and twelve of his country- 
en have declared that in juſtice he ought to diſcharge it. 


What ta ws cherefore can be deviſed or enacted more replete 


ich ſtrict juſtice and equity, or more calculated to ſecure 
edit and confidence in dealings, and to promote trade, than 
ob. hose already in being 7 If any real oppreſſion happens from 
We When, or any one is — IEIEES or vexatioully ſued, 
ie courts are always open to hear his complaint, and the laws 
lon es ready to afford him relief The verdict of his 
re, untrymen will give him damages for any prejudice he | 
eng fully ſuffers from them, and the Judges, [who are the , 
wy WT! * of public liberty] to whom his appeal muſt be 1 
ade, and before whom his complaint muſt be determined, $i 
that ever fail to diſcountenance oppreſſion and vexation commit- 20 
N. under the ſanction of law ; and are ſure to direct the jury J 
ball in whoſe breaſt his recompence lies) to find ſuch damages as d 
„n awply repay him for any temporary loſs of his freedom, 1 
r other injury which he can prove he ſuſtained, . ö 
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HE former edition of this Work, not 
being intended for publication, was ſub- 
mitted to the profeſſion in print, in the very 
form in which it was compiled. And as the 
material diſtinctions in the practice of the 
Courts were inſerted in oppoſite pages, it un- 
avoidably happened, that ſome of them were 
not ſo replete with matter as they might have 
been, had the compiler purpoſely. written for 
the preſs, or altered the. arrangement of the 
caſes. In this edition, he has endeavoured to 
remove the objection on that account, by 
marking the material differences, in the rules 


and caſes of practice in the two Courts in one 


and the ſame page. 


The Compiler's deſign formerly was to have 
ſelected, for his own uſe, the practical caſes 


in all proceedings in the four grand courts of 
Weſtminſter- Hall, in the manner of this com- 
pilation of the practice in civil actions in two 


of them, His compilation would have com 


pleated 
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pleated four volumes more i in addition to theſe 

; for the cafes of 

practice on the crown fides of the King's Bench 

and Exchequer.” The fourth, for proceedings 

in the ordinary legal court of Chancery, and 

in tht Exchequer of Plias.— The fifth, for the 
rules and caſes of Pra ctice in the extraordinary 

court, ot equity fide of the court of Chances 75 
the e vity court of xc nd t 

e B for be 248; ac- 

rrons, and in writs of error and cafes of . e 
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Such a work, the Compiler conceived, would 
e aſſiſted him greatiy in his profeion, 
he has not the vanity. to think that he 

De executed it ing a manner at all fa- 
oat 3 for. ow. is free to confeſs his inabi- 
Ity, an d want of experience, even. to attempt 
a 193 proſecution of it. He wiſhed how- 
ever. to haye ſeen it executed, and ſtil Hopes 
that the completion. of his deſign, 0 ot that a 
tar Work upon a better deſign, will be un- 
ertaken by ſome Wande of legal ang prac- 
tical knowledge and; of experience in the 
buſineſs of thoks courts, with which the Com- 
piler has ha no A of being ac- 
quainted, he credit of ſuch a work, added 
to the fatisfaction of having contributed to 
the information of the ſtudent; and to the 
12 e and benefit of the 19 7 55 of, the "1 
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* * preſent ien, e ena the 
Compiler has greatly altered the arran — 
8 0 


„r 


— 


fa 


| ” 


—- EE FACE. cowl 
of its contents from the former, and notwith- 
ſtanding a variety of new caſes, points, and 
matters under every head will be found to have 
been inſerted in it, tending to elucidate the 
practice, and illuſtrate the reaſon and funda- 
mental grounds of the law, is ſtill only offered 
to the profeſſion as a common place book, not as 
a compendium of all the cafes of practice ad- 
judged in the actions and proceedings here 
treated of. And he is aware, that ſome inac- 
curacies will ſtill be found in the work, as the 
ſubject, which cannot be gleaned from books 
of law, but rather learnt from experience, and 
by a conſtant attendance on the courts; and 
which as it depends on the alteration of times, 
of \circumſtances, and of opinions, will admit 
of no perfect publication. Imperfect however 
as it, may be found, it is the Compiler's wiſh 
that the profeſſion may deem it ſerviceable. 
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Ok the Terms. 
HERE are four terms in the year, in which the 
Judges fit in their reſpective courts in Pftminſier- 

to hold plea, and determine matters and cauſes 

. referred to them, viz. Michaelmas Term, Hilary Term, Eater 
L Term, and Trinity Term. The two firſt of which are called 
A fixed terms, as invariably beginning on certain fixed days in 


il the year; and the two latter moveable terms, their com- 
m mencement being regulated by Eafter Day, and Corpus 
Q Griſti Day, both of which are moveable fe and do not 


n on any certain fixed days. 

ichaelmas Term always begins on the 6th of Novem- 
0 ber, unleſs that day happens on a Sunday, and then it be- 
? gins on the Monday, and ends on the 28th of November, 
74 unleſs that happens alſo on a Sunday, and then on the follow- 


ing day. 
"Hi Term al begins on the 23d of January, and | 
a the 12th of 4 uulelbeidr of theſe drt h- | 
pens on a Sunday, and then on the day following. 
Eaſter Term begins on the Wedneſday fortnight after 
Eafter day, and ends on the Monday next after the Aſcenſion 


And Trinity Term begins on the Friday next after Trinity 
Sunday, and ends on the Hedneſday fortnight after it begins, 
except that T/edneſday happens to be the feaſt of St. John 
Baptif?, and then the courts adjourn on the Tueſday till the 
Thurſday. DA ; 

Of theſe four terms, two of them, viz. Hilary and Trinity, 
are called i/ſuable terms, becauſe in them the iſſues in cauſes 
depending are made up in order for trial at the aſſizes which 
follow them. Ft 
In each of theſe terms there are tated days, called Days 
in Bank; that is, days of appearance in the Common Pleas, 
which are generally at the diſtance of about a week from 
each other, and regulated by ſome feſtival of the church. 
On ſome one of theſe days in bank 4ll original torits muſt be 
made returnable, and therefore they are generally called the 
keturns of the term; whereof every term according to the 


— 


and therefore no proceedings can be had, or ſuppoſed to be 


i he appeared on the fourth incluſive, the guarto die puſt of 


2 Ot the Terms. 
length and duration of it has more or leſs. But 2 


many of theſe return days are fixed upon Sundays, yet 
court never ſits to receive the retwrns-tilt 


had on a Sunday. . 

All theſe days in hank have a day preceding them called an 
Eſfoign-day. The firſt day in bank in term is always the firſ 
day of the term in which the court actually fits, as the 6th of 
November the firſt day of Michaelmas term, and the 23d of 
January the firſt day of Hilary term, &c. But the E/o:gn. 
day of theſe firſt 4 in Bank is in law theifi/}dby of the 
term, as the gd of November being the Eforgn>day of Mi. 
chaelmas term, and the-2oth of January the'Efagn-diy of 
Hilary Term, are in law the firſt days of their reſpective terms. 
The zd of November the Morrow of Il Seulsis che Eſigs 
day of Mithaelmas term. The 20th of January, the attave of 
St. Hilary, or the eighth day incluſive after the: feaſt of that 
faint, which is. the thirteenth of that month, is the E//oign- 
day of Hilary term *. The Sunday next preceding the Me- 
neſday fortnight =» Eafter-day, on which"Eafter-term always 
begins, is the Eſſoigu-day of Eaſter-term t. But thisEſſoign- 
day e a Sunday, is held on the Manday fol- 
lowing. And Monday next preceding the Friday after 
Corpus Chriſt: Day or Trinity Sunday, on which Trinity term 
always begins, is the Eſeign- day of Trinity-term 7, 

On the E/fign-day of each term, the courts are opened 
by one of the Judges thereof. 
The Effign-day was ſo called from a liberty the party 
had of ſending an excuſe for his non-appearance in court 
according to the ſummons of the writ. But if he ſent no 
eſſoign or excuſe, the court indulged him with three days 
from the return of the writ to make his appearance, and 


-- 


the return of the writ, the court thought it ſufficient, and 
till then no further proceſs could iſſue againſt him. And 
for that reaſon the court does not fit at the beginning of a 
term for the diſpatch of bufineſs, till the quarts die poſſ of 
the firſt return day of the term in three of the terms. In 


6 ? 8 1 . : Cr 
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In the Court of Exchequer this term begins eight days 
before the full term in the other courts. | 
+ This term alſo in the Court of Exchequer begins eight days 
re the full term 8 the _ courts. * 
I And this in the Court of Exchequer begins four days 
the full term in the other courte. 75 
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ere en . 


Dhrube Terms, 3 
T 2 Fm by ſtat. 32 Hen. 8. c. 21. not till the foxth 


*7 5 A bn "ONE 
WIG om: F 1 nded upon y i writs muſt 
be W e on a Tae ee Won day.—All proceſs by bill 
on a. d certain in term. — And original Ret and proceſs 
thereon. muſt habe Ifteen. Hays between tele and re- 
turn, except where it is allot by 16 Gar . 4. 6. , 7. 
That the return day, + The, Morrow. of the Al- 
&« cenſion of our Lor 5 os 890d Rd rotirhſiabd. 
« ing there be not 55 ny 9 the” Harth day of 

« the ſaid return, ae "the Asten of 
« our Lord, te Bl, Bas the return of The 

- ak 


« f "And by. the 13 Cur. 2. 
775 2. i 7 N EF Where it is enacted, < That l per- 
} * actions, and in all actions — e depending 

& by e writ, there ſhall; not need be fifteen, days 
« between the teſts and return of any writ or writs of 
& venire actas,, habeas. corpora, juratorum, or diſtringas 
« Juratoret, fiert 4 or capias ad . iendum, and 
« that the want thereof ſhall not be error. But by , 8. 
« the act is not to extend to any writ of capias ad ſatis- 
6 faciendum, whereon an exigent after judgment is to be 
« awarded, nor to a capias ad faciendum, againſt the defen- 
« Jant, in order to make the bail liable.“ Whereas, pro- 
ceſs by bin, needs no certain number of days from ts dt 
forth till it is returnable. 

There are certain days however called Dias non juri- 
dici,” on which writs, muſt not be made returnable. In the 
term of St. Hilary there is one, which is the Feaſt of the 
Purification. —In Eaſter term there is another, Which is 
Alcenſon-day. And in Trinity term ſometimes a third, which 
is the Feaft of St. Jahn the » (if it falls in it) unleſs 
it falls on ps Friday next after 5 Sunday, anche rn 
muſt begin by the ſtat, 32 H. 8. c. 21. 

In the King's Bench when the proceedings are by nian 
the writ and proceſs thereon are made returnable; not only on 
a general return day, but on a general return day, as on 
25 Morrmu 0 4 All Squls ubicunque, whereſoever, we: ſhall then 

in England. For that court is removeable with the King 
at hjs pleaſure.” But in the Common Pleas, whieh is a court 
fixed, and fidt: temoveable without previous notice given. the 
ſuitors accorting the 2 Ew. 3. c. 11. in the writ and 
r no 9 words are — 
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aw | hath four returns. A 


The Nenn when the 
days e 


| Ges ah nab 
1 — iy next after the Morrow of 
* All Souls. 
2. On * ) next after the Morrow of 
. | " Sr. Martin. 
3. On ( nent after the Octave df 


4 On ) next after fifteen days from 


Hilery Term contains three weeks, and hath four returns, 


__ days 2 
+ wig: of St. — 5 


2 On the Morrow of the Purtication of te blefſd Vit 
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42 Er of the Purification of th f Vir 
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4 3 From Eaſter in one month. 

| WW, tn To f 8 *g, month from the day of 
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bY e e Gr Wn Sand die ans. \ 


N ken of our Lord. 
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i. On Gres rex hs fifteen. days from, the,day 
ir- | «, 4 + FE 2 Ad Lad of g 
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The Return-days when the Proceedings are by Original, 
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be Return-days when the Proceedings are by Bill. 


4 * 


* — 


* BP) 


1. On ( ee ) ee, coe morrow of the Hj 


A 


nent after the. Oave of the Hd 


2 O ( <4- 
” ab 9 e Trini 
3: On * int en hoon days from the dy 
S T ue of the Holy Trinity. 


. "8 
% 


. 
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4. On (Wedneſday) next after three weeks from the dy 


of the Holy TIP 


A judgment relates to the Z/ſign-day of the term, ulld 
is the firſt day in law, a: Way roma 
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Of commencing an Action in the Court | of 
King's-Bench, % BILL. | 


HE uſual method of commencing an action in the court 
75 of King's Bench is by Bill of Middleſex—for which 
j you make out a precipe, get a blank bill, fill it up and cara 
ry it to the bill of Middleſex office, and the officer will ſign 
it. In term you pay $d. in the vacation 104. 
Middleſex>——Bill for A. B. againſt C. D. returnable on the 
Wedneſday next after the Morrow of All- Souls 
25th October 1778. | = 


(Jobs Hall (attorney's name.) 


The Bill thereupon. | 


Middleſex, to wit, The ſheriff is commanded to take C. D. 
and John Doe if they may be found in his bailiwick, and 
them ſafely keep, ſo that he may have their bodies before 
our lord the king at Veſtminſter, on Wedneſday next after 
the Morrow of 'All-Souls, to anfwer A: B. in a plea of 


Stormont and Way. 
(Chief clerks names.) 


As the cauſe of action is not expreſſed in the above bill, 
the defendant cannot be arreſted thereon, but muſt be ſerved 
with a copy thereof, and a notice in writing ſubſcribed, 
purſuant to the ftatutes 12 George 1. c. 29. and 5 Geo: 2. 
c. 27. in order that he may appear to it. 


Mt. C. D. you are ſerved with this proceſs, to the intent 
that you may, by your attorney, appear in his majeſty's 
court of King's Bench at the return thereof, being the 
bth day of November 1778, in order to your defence in 
this Action. E 
No more than 5 fn. is to be taken for the making and 
ſerving a copy of ach proceſs, and no fee for the notice, by 
tae ſtat, 5 Ges. 2. c. 27. | . 


I 2 FE SS This 


treſpaſs, and that he have then there this precept. By Bill. 


Ok els. 


This 3 is the firſt N if the 1 lives i in N. wddleſer, 
and is not to be held per HEE hob 6 t amounts to aboye 
1 be batt, and then an affidavit 


101. he may be arre 
muſt be made of the gde purſuant to the above {katutes, — 
which. affidavit muſt dea ehe cout ched. j is words of 
reference , arid then fe of of ac 7 am 18 Teh ted in the 
Hil ben ee NF As of 1.5 Gor. 2+ EV 2+, C 2. 


1. Bll of Mule with an e, : 


ae to wit, "The: ſheriff is commanded TOY C. b. 
and. Jahn Doe, if they may be wund in his bailiwick, 
and them Woy keep, ſo thet he may. have their bodies 
before our lord the king at Mſiminſter, an. Weduſdn 

N after the Morrow -ef All-Souls, to anſwer A. B. in 

2 plea of treſpaſs; and alſo to a bill of the faid A. B. 

againſt * C. for 22 (double the ſum ſworn to) 

1. pon þ promiſes according to the ci Nom of the court of the lord 

9 „ before the king 2 to be e and that he 
In PA en there this Ne By Bill. 


\ Ctoymont 2210 7 ay. 


The etiam nc muſt be faited to the caſe. 
a in debt it is, . And alfo to a bill of tie faid A. B. a 15 
- the ſaid C. for one hundred pounds of debt, accordin 
In Covenant. * And alſo to a bill of the Tad A. A. B. 
98 0 * 1275 ny for breach of covenant, to the damage of 
5 by 7 4.0 hundred pounds, according, &c.” 
reſp « For taking and carrying away the goods 
* N pr the faid. A. 4 to the value of one hundred 
Pond 2ccordir „ &.” 
Thover Feng and di ofing of the good: 
| and chattels of "WE id A. B. to the v op one hundred 
a OF according, &c.“ 
In Detinue. © For detaining the _ and chattels of 
the ſaid. Tin to. the value of one hundred pounds, ac- 
Cor 
_ Gault and B. haye obtained A judge“ 
ordet for holdin 47 . ball. For 5 
wounding, and | \ ee (as the cale happens to be) the 
ſaid A. B. to his damage of one h ran (ow: unds (double 
the ſum ordered 'by the judge, but indorſe the aa fa 
. by him on the we) 0 _— 
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ttt tt. 


uh. * ow. wt * 
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* Vide what is a ſufficient affidavit pof. 


j 


Df Maocels, 9 


If a inſt ſeveral defendants. And alſo to the ſeveral 
pills of the faid A. B. againft the ſald C. D. for fifty pounds 
upon en and A the ſaid E. F. for twenty pounds 
in SST 1150 0192 eee eee , 


Tf the action is on a #ecognizance'of baih the ac etiam clauſe 


t Gi + v4 F , ' —_— 
The bill of Mildies was in debt only, and not in treſ- 


462. | | 

he Bill of Middleſex is only a precept and not a writ, 
having only a return and no tefte. © And if directed to a 
ſherift himſelf it is ill, and the proceedings thereon on mo- 
tion will be ſet aſide as irregular. 1 Blackſ,, Rep. 506. 

In caſe the ſheriff cannot take the, defendant on the Bill, 
you make out an alias bill ſimilar to the firſt bill, only be- 
ginning, ( Middleſex, to wit. It is commanded to the ſheriff, 
as it was before commanded to him, that he take, &c.” And 
ſhould he not be taken on the alias bill, you make out a 
plaries bill, which begins thus : © Middleſex, to wit, It is 
commanded to the ſheriff, as it has been oftentimes commanded 
to him, that, &c,” rs * 

If the defendant lives in any liberty within the county of 
Middleſex from which the ſheriff is excluded, get the ſheriff 
to direct his warrant to the bailiff of that liberty, in order to 
arreſt the defendant; and if the bailiff of the liberty does 
not execute it, get Ne ſberiff to return a mandavi ballivo on 
the bill, after which make out a non omittas bill, by virtue 
Whereof the ſheriff may then enter the liberty and arreſt the 


defendant, 


13 A non 


: 
. 
. 
7 
4 
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_ Ot Piotets. 


A non omitts hill begins in this manner 


« Middleſex, to wit, It is commanded to the ſheriff, that 


he do not_onait by reaſon of any liberty in his county ; 8 that 
he take C, 5.20 on 25 be found in his bailiwick, &c. ” 


The non omittas bill is general, empowering the ſheri# to 
an, notwithſtanding any liberty; but when a nen omitta 
apias is ſued out of the court of ommon Pleas, it only 

— — him authority to enter a particular liberty, and ſpeci: 
es it in this manner: © That "7 do not omit by reaſon 
of any liberty, of tg ey 0 n in your county, 
but that you N 


that 
that 


T to 
itrag 
only 
eci- 
aſon 
aty, 
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Of | commencing an action in the court of 

a: 4 Aena nee enen 

King's, Bench h LAxif Ar. 
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* oy of the Latitat. 
[1% IE; SNLIWCIM?Y [AT WR =2:\ 


Mi WYTRT IZED © 52 
F the defendant lives gut of ne e out a 
"Latitat, which is Taten Hill of " Madhſes, and 
grounded on a fu ore return of yon e i}fventus made by 
the ſherift to 4 bull of Midulgſex before ſued out; to obtain 
which, you make out a note or przcipe, get a blank and 
ful it up and carry it to the King's Bench office for the 
officer to ſign, for which you pay 2s. 64. The Latitat 
muſt alſo be ſealed, for which 74. is paid. E 
* London, to wit. Latitat for A. B. againſt C. D. Treſ- 
paſs returnable, &c. 
25 October 1778. ge | 
| | John Hall (attorney's name.) 


If the defendant is not to be held to bail, you ſerve him 


with a copy of the writ, with a notice ſubſcribed as is be- 
fore mentioned to the bill of Middleſex. 5 


If the defendant is to be held to bail ſay, and alſo for 
one hundred pounds upon promiſe,” or whatever the caſe 
is, and then the clauſe of © ac etiam muſt be inſerted in it, 
after affidavit made purſuant to the ſtatutes. The affidavit 


muſt be carried to the office at the ſame time, and the ſum 


{worn to endorſed on the writ. 


The Latitat when the defendant is to be arreſted runs thus : 


GEORGE the third, by the grace of God, of Great Bri- 
tain, France, and Ireland, king, defender of the faith, &c. 
To the ſheriff of London, greeting. Whereas we lately 
commanded our ſheriff of Middleſex, that he ſhould take 
C. D. if he might be found in- his bailiwick, and him 
ſafely keep, ſo that he might have his body before us at 
WWe/tminſter at a certain day now paſt to anſwer A. B. in a 
Plex of treſpaſs, and alſo to « bill of the ſaid A. B. againſt 
the ſaid C. D. for one hundred pounds upon promiſe, according 
to the cuſlom f our court before us to be exhibited; and our 


nm 


he — — 


— * 


Or whatever county the defendant reſides in. 
14 ſald 


IF 


_ ſaid ſheriff of Mi; dale 12 at, 53 bz 2 b us that 

; 5 ther on L it j gl 
ſufficientl . r 8 dre us Oh afo1 | 

fi C. D D ed 7 — 1 5 LO b him 74 

Our coun * we command. you that you take 

im if he may be found i in EINE —— 1 and Boy keg 


1 — ſo that you ma "Have h e us at H/e/tn; cam 
on Ml _ "the Be yet Ys Hiern n —— 15 
Tann d A 1 0 aforeſaid, thus 


" Witneſs William Far enges bt Wen be the 156 
2 2 5 e in the e ee of aur reign, : 
— 90 F+ Or 9 83 


1 


aff £31512 1 1: = 10 att * "Stormont. and Iq. 
I thi ae wo be held > bail the clauſe « 
u may be left out, and the ſame. notice muſt be 
2 N 46 the "bill of Midaleſes', 


d copy. 
da Either the Y or the Latitat, ma be mad 
2 — ou ae bee out. 2 So 
2 Barnar 60 may be ſexved at any time te 
retüfn day,” Burr. Rep, $12... But i made. returnable the 
lame day as ſued ou 1 not avoid the ſtatur 


1 3 ah W 
| 217 taken on the -Latitat, you 
17 5 4 er anne bill of 


* 


NY 


77 C% . 


d capigs. 8 


EORGE Aach, by the grace of God, of Great Bri 
640, Jain, . re OT IH king, defender of the faith, &c, 
"To be of London, greeting. We command you, 
as we Rabe before commanded you, that P take C. D. 
* he may be rae in your bailiwiek, and ſa * p him, 
ö that. You may have. his body. before us at Weſtminſter, 

next after to anſwer to A. B. 
| of a plea of. trei Ed and alſo to a vill of the ſaid A. B. I 
inſt the. ſaid red u ro- 0 
| 1 18 rc DOK caſt OT — LE us 
P 3¹ be exhibite 2555 12 8 there then this writ- Witreß 7. 
* Earl, .* e the 


Rowe your of our 2 1 


mt 8 
* ; * * 
5: oM den, N N Stoxmont and For To 

* 44 8 ö 4 ; 


— 
* 


Ot Pꝛoceſs. 13 
If - the defendant cannot be taken on this Alias capias, 
roy may ſuc out a Pluries capias, which only differs in the 
Zinning, inſertin the words, © as. we have many times 
« commanded you,” inſtead of © as we before commanded 


« you.” ae ee Een | 
Tobe defendant lives in a liberty into which the ſheriff 


Mandavi Ballivo if the bailiff has not executed his warrant, 
and then you may ſue out a Nor omittas Latitat, which runs 


CEORGE the third, by the grace of God, of Great Bri- 
tain, France, and Ireland, king, defender of the faith, &c. 
j. To the ſheriff of greeting. We com- 
mand you that you do not omit by reaſon of any liberty in your 
of x” bi that you take C.D. # he Nat be By in 


+ be 5 bailiwick, and keep him ſafely, ſo that you may have 
is 


with body before us at Weſtminſter, on next 
> after to anſwer A. B. of a plea of treſpaſs, and 
nade alſo a bill of the ſaid A. againſt the 4 C. for one hundred 
917. pounds of debt, according to the cuſtom of our court before 
the us to be exhibited, and have there then this writ. Wit- 
: the neſs Milliam Earl Mansfield, at W-ftminſter, he 

uur day of in the nineteenth year of our reign. 

Stormont and Way, 


If the defendant lives in a County Palatine, or in a Cingue 
Pirt, the writ is directed to the ſuperior officer who has 
the execution of proceſs there, as to Durham, the writ is 
direcded 


Bri To the reverend father in God, 

Kc. by permiſſion, biſhop of Durham, or to 

you, his chancellor there, greeting, &c, 

. D. 8 | | | 

him, 7 Cheſhire, To the chamberlain of our county pala- 

nſter, tine of Cheſter, or to his deputy 

A. B. there, c. ip. A 

A. B. 

pro- WY To the city of Cheſter, To the ſberiff3 of the city of Cheſter, 

re us | 

itnels e Lancaſter, To our chancellor of our county pala- 
| tine of Lancaſter, or to his deputy 

gn. n ther ey & C. 


Tay, Toa Cinque Port, Te the conſtable of Dover Caſtle, ar 
1 8 | his deputy there, &c, 
- n 


cannot enter without a ſpecial authority, get him to return 


) 

? 
L 
f 
0 


* 


2 . 7% 
Ot Pioceſa: 
, > a L _ 


In Eaſter 11 Geo. 2. It was contended b dy the biſhop of 
Durham, into whoſe alatinate a Latitat had been ſued, but 
which the bifhop's Officer refuſed to Execute, s 
that no procefs would run there, but fret the er, 
that a Latitat from the King's Bench did not run there, 
But the court declared that they would neyer endure, thy 
the officer ſhould: reſuſe to rective their proceſs, whateve 
WE be the caſe if it, came properly before them upon 
4 claim of conufence, or plea to\the juriſdicbien; and made the 
rule for an attachment againſt the officer abſolute. The 
court ſaid the true A op Þ of the expreſſion, breve. Domin 
Eegis nen currit, is, that the court cannot write direQly to 
the ſheriff as they do in other caſes. Stra. 1089. 
A Latitat does nat run into Wales. 1Y/ilf. 19 
It was the opinion of the court of B. R. that Dan 
of 2 copy of a Latitat iſſuing out of that court why, a 
Gun Patitint, was good, and that the party need not hare 
2 mandate from the chamberlain of the Cu. Pal. upon the 
Latitat. For the words in the act 5 Geo. 2. c. 27. © Pro- 
« vided. nevertheleſs, that all proceſs ſhall be executed h 
< the proper officer of each franchiſe,” cannot be conſtruct 
to extend to Counties Palatine, but to ſuch franchiſes or par- 
ticular diſtricts in each county into which the ſheriff can- 
not enter bat by writ'of Non emittas. The act ſays, thut 
ſervice of fuch proceſs, if the defendant does not appex, 
s to be confirmed by an affidavit made before a judge, 
commiſſioner of the court from whence the proceſs 15 
which, if the chamberlain's mandate was to iſſue on the 
Latitat, and a copy of that ſerved on the defendant, mut 
be ſworn before the chamberlain or a baron of the Exch+ 
guer there, and conſequently could not be read in this court 
Aer K. Ub db A. m. 877 398. 2 Keb. 160. pl. 133 
Teftatum Capias is the proceſs to 
be Hy on on edn, and 2 the NN 8 — 
Binh; en oO ye 


7 vi, ”” [ | 4 
Df Proceſs: 15 
1 F b 7 4 14 * a 


Of proſecuting a perſonal Action in the Court 
of King's Bench ) ORIOGIX AL WRIT. 


T was ſhewn in the introduction of this book, in 

what manner the court of King's Bench obtained” cog- 
dance of ſome civil action, by procuring” an Original 
Mit to be made returnable there, and therefore need not 
here be repeated. Fax TION ot OL 

The civil ations which may be commenced” and pro- 
ſecuted in the court of Kinz's Bench between ſubjer7 and 
ujeft by Original Writ, are, caſe, treſpaſs, ejectment, re- 
plevin, and debt; but quære debt, though it ſeems to be the 
better opinion that debt lies in B. R. by Original; but it is 
faid, that no other action can be proſecuted in the Kings 
Bench by Original Writ between ſubject and ſubject in the 
firſt inſtance, but all actions may be removed thither from 
inferior courts by writs which are in their nature Original, 
and made returnable there, as writs of error, certiorari, re- 
cordari facias loquelam, accedas ad curiam, c. NI 

In ſuing by Original in the King's Bench, a plaintiff will 
find in ſome caſes greater advantages than in ſuing by Bill, 
or Latitat, which preſuppoſes a Bill, as if a defendant is 
dificult to be arreſted, and will not ſatisfy a legal demand, 
a plaintiff may proceed to outlaw ' him.—So, if he ſues a 
bady corporate or hundredors upon the ſtatutes of hue and cry, 
who cannot be arreſted, becauſe in ſuing by Original he 
may have proceſs of attachment and ref infinite to com- 
pel an appearance. —80, if he ſues a peer or privileged per- 
lon, who by reaſon of his dignity is not to be arreſted for 
any civil matter whatever. But of proceeding to outlawry, 
alſo of proceedings againſt peers, members of parliament, bo- 
dies corporate, &c. See the ſecond volume. | 

In ſuing alſo by Original Writ in the actions which the 
court of King's Bench can hold plea of by Original, there is 
this further advantage than in ſuing by bill; for in caſe a 
writ of error is brought, upon a judgment obtained in a 
ſuit by Original there, it muſt be made returnable in the 
Hab Curt of Parliament, and not in the Exchequer Chamber, 
is it is when a writ of error is brought upon a judgment 
obtained in the King's Bench on a ſuit conn by Bill, 
by virtue of the ſtat. 27 Eliz. c. 8. / 

However, a plaintiff ſeldom ſues in this court by Original, 
unleſs the action is founded on a contra? where he can 
wrelt the defendant and hold him to bail; or if that cannot 

done proceed to outlaw him, and for that reaſon the 


action 


16 De eaceſs, 
: action of aſſu or treſpaſs the caſe romiſes, i 
| the action 1 ually SP ayer N lr S from the 
ain of debt not being proſecuted by Werbe (which 
rhaps is the reaſon why ſome haye chought it did not lie) 
Locals the plaintiff * uing 2 1 in debt would be 
obliged to pay the fine, due to the king; in proportion to his 
dean to the Canter upon ſuing out the Original Il xis. 
Ide method of ſuing by Original in this court, bein 
| exactly ſimilar to that of ſuing in the Common 1 leas, I 

5 proceed to ſhew the manner of commencing and proſecuting 
perſonel. actions thexe,: when, the plaintiff does not intend u 

proceed to outlaw the. delendadtec -ic 03 bog bs ww 5 5 
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OR Won {1 14 i D 910 e * fy 43 
Ny. df proſecuting a PrR&0NAL ACTION. in the 
le TCTommon Pleas 
TL bluow 199% 1 wining) LN \ 
> bs \ LL aAions/in this court are commenced, or ſuppoſed 
1. to be commenced, by an Original Mirit out of Chancery, 
1 nade retur nable here ; for this court has no original juriſdic- 
| ho (except where its own officers are parties) as the King's 
Ps has, but derives its juriſdiction from the Curt of 
10 


bantery, where the ſubject may at all times apply, and pur- 
haſe a writ adapted to his particular caſe, | 
The method of commencing a perſonal action in the Common 
Pl:as is as follows. 
Where the cauſe of action does not require bail, the plain- 
ifs attorney makes out a præcipe for a Common Capias in 
eſpaſs in this manner: | 


Middleſex. Capias for A. B. againſt C. D. late of the 
pariſh of St. Martin in the fields, in the county of Midale- 
ſex, butcher, broke the cloſe at Veſiminſter. 

| Returnable on the Octave of St. Hilary. 
1 Decem. 1778. 


* . 


This præcipe is to be carried to the proper Philazer, who 
nakes out the capias, and at his leiſure procures the Ori- 
iginal Writ from the Curſitor afterwards, to warrant it, which 
de returns and files of courſe. The capias is in the following 


ties 


EQRGE the third, &c. To the ſheriff of Middleſex, 
greeting, We command you that you take C. D. late of 
the pariſh of St. Martin in the fields, in your county, 
butcher, if he ſhall be found in your bailiwick, and keep 
him ſafely, ſo that you may have his body before our 
juſtices at Welminſter, on the Octave of St. Hilary, to 
anſwer A. B. in a plea, Wherefore with force and arms 
he broke the cloſe of the ſaid A. at Veſtminſter, and other 
injuries did to him, to his great damage and againſt our 
peace. Witneſs Sir M illiam De Grey, Knight, at H- 
minſter the 29th day of November, in the 19th year of our 


The fees upon ſuing out are, original 18. filing 4d. capias 

od. duty. 28. al d. | 

A copy of this proceſs muſt then be made out with an 

Wu notice ſubſcribed (as where you ſue by yl or 
p | | tat 


18 ot Puten 


Latitat in the King's Bench, in caſes where the party is not 5 
to be arreſted re held to bail) purſuant to the ſtat. 5 Gee, 2, Wi '1 
« 24c:of che intent thereof; which muſt be ſerved upon tie 
defendant in the following manner: I 


C. D. you are ſerved with this WY to the intent t th 


you may, by your attorney; appear in his majeſty's coun Th 
_ of Common * lens at the return thereof, een ion f 
— ati day it is returna ) in order 
to pour defe n emos we er 


e Ariel > + g fie: 5 in „A, | 


a, A. ice to yl: the very day y of the return of 
uſt de inſerted, altho* it ſhould happen to be 
Fig a 1 8 95 Barnes 205, &c. And by the fame fix; 

Ge. 2. no more 3 0 to be taken for the niaking 

nd ſerving a cop "I 2 Pöck and no fet for the no- 
tice; and by the fame ſtat. in particular franchiſes and ju 
rifaitions, the proper officer the ere ſhall execute procek; 
But if che proceſs be not ſerved by the propet officer, the 
court wilt not ſtay proceedings, but leave the lord of the 
liberty to ſeek his remedy by action if he thinks prope, 
Barner 290. Pratt. Reg. 245, &c. 

On a common capias quare clauſum fregit, a plaintiff ma 
declare in any county, or for any cauſe of action, as his 
cafe may require; al by a polite. capias without the cla 
of d tian” a defendant may be outlawed ; bur then be 
may reverſe ſuch ontlawry without bail, and therefore a & 
fendant at this day is feldom proceeded againſt to ozxtlouy 
by the common clauſum fregit. But of outlawry, ſee the f: 
cond volume. 

But if the cauſe of action is above 161. and the d. 
fendant is to be arreſted and held to Hecial bail, affidant 
mult be made andfiled of the cauſe of action purſuam to the 
ſtatutes 12 Ges. I. c. 20. and 5 Ges. 2. c. 27. perpetuatel 
by 21 Geo. 2. c. 3. [vide the form of ſuch affidavit, befor 
whom to be N Where n. PETR &c. under tis 
Special Bail, pol. 
Where ſach! affidavit is mode: the ac etiam danſe is i.. 
ferted in the capin, when the plaintiff does not meant 
roceed to out/awry, [in like manner as it is in the bil 
ddleſex and Eatitat in the King's Bench] in conſequent 
2 ſtat. 13 Car. 2. fat. 2. c. 2. g 
the capigs is in this form. £ 
"0 M4. e ente Nee oe ye 
Lows of Capias for 4. B. againſt 0 5. late erde p i 
. Martin the fields, in your county, butcher, 1 | 


"2%D Eg eee 


Df: Proceſs, 19 


the cloſe at een end Fe 8 plea of debt 
wer demand for for 80. | 
Rum doi, : 10 „ Returaakle, Kar 


L. 1. by N. 0. 
A Mos 1 1778. 8 for 4%. 


merten, 1844! 123 en v2 » 

_—— 7. 5 v9: + 12731 Js; 
GEOR GB, the: did, Se, 170 the ment af” 
eng; We command you that you take C. D. late of 
if he ſhall be found in your bailiwick, and keep him 


1 Hh , ſo that you may have 5 body before our juſtices at 


Wfimin/ter, on, to wer A. B. of a 

| T re, with force 5 arms he broke the cloſe 7 
at Wefimin/ter, and did other wrongs to him, 

Fug great damag e the faid A. and againſt. our peace; 4 2 

et that the Ta fon anſtuer to the aid A. accordiug to . a 


| cuſtom of our court of the bench i in a certain plea of debt 
* 15 2a few Kina and hare there this writ. Wit- 
f the WA) | 


4 TR with an « e in caſe upon promiſe is 
in che an form : | 


<, 


Naa Gies ler 4 B. againſt G O. late of the pariſh 


en be of. & Alti in the fields, in your county, butcher, broke 
a K. the cloſe at * Ae 1 alſo in caſe upon promiſe for 
tlaur 400k Un 

the 2 L Na | Ret 

he de ray thereon: 

fadanit LA; 

to tells BORGE, the third, Ae. To the ſheriff of Middleſex, 
etui ereeting. We command you that you take, &. [as 


above in the former capias] and alſo that the ſaid C. 
Jer tui aner the ſaid A. according to the. cuſtom of our court of the 


bench, in a — plea v Kr. ot bo on the caſe, upon promiſe, 
-16-tht-damage-of ons pounds, and bave 
10 ee itneſs 


The! preci h an FI in caſe . promiſe 
gainſt.rw „ >>.» TV N 


*. — for A. B. — C: D. late of St. Martin 
«the fields, butcher, and E. F. pany of the ſame place, 


og treſpaſs ;, and alſo againſt» C. D. for 1000. upon 
promiſe ; 


eee NET 60 
Aa RS 34 

| writ 2 _——_ 8 
WF. oa 


V3 — 
pour ond a Cent. file 
in 5 e the 


#066 + NI 1 elit 
A N for 3'v * a 5 5 feceiver. 
Aſiddleſe. Capias Ee Jpg D. late 5 Ke. the, 


| ke render. tothe pad unt for the 
fue in- which te was * eur of — 


* . 3 mY " ro 


A 2 * 


A pracige for a wait ip gonuity want iwY 
Middleſex, Comma C. D. late of, e. that he f fi 


to A. B. 158, uch are in arrear to 

annuity of 507.” he owes him 288755 
* "$9, 45d 2 | $5.5 . 
| A procige for'a writin du. = wal! 


12 xy 
3 £6 259 26:1: . ee 9 * aden 


and fechiver. 5 


44 | 2 ; EF Wo , 


reddat if debt, — &c. is ſeldom at this day ſued ont, 2 


the pling 


#-may! atreſt t 
4" amn in deln d thereby g- A 
| te nie pgs goers ts" W $6 | 


Het. 1 
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It 
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Fits 
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F: 
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Ove St. Hilary. 


of York. Tn coins and alſo. for 2007. upon 
promiſe, oe 5 KReturnable on the 
a m__ 122 1 | «1 08 * Puri- 
nenn enen 
. bot ¶ 100 n N, Pont +, | * 4 | 0. p. 
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greeting. 1 D. late of 
ERS if de Hall be found in your 

keep- * Lr 


1 7 
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armee. 


6 ="? "3% ak ene K 81 ; 
There is no need now for u aten | writ. in ſuch caſe, for 


F 2 late tule in C, B. Hil. - 22: Get 8 | 
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25 e 
turned ve Sur JURICES at 79"; /Iniinh 
LNG ſaid G. was tht 


T n thee! in Our li 
4 5 <6, Ta | 


why 


vi» 1ite 22 f county ; N e Pa * DAS. „1 xo ; 4 
r e N Lans % 1 ny 2 2 2s 427 128 53; 2 wa —— 
ebene dg u. Fafifhg ene, ib che, deferita 45 
:naves dat of the county tpto whic cad 120 1 on 
n t d him'n Fas 

J WY Ec as Neat. pu 
\ I he cannot be arreſted on the 1 en Aale we pine It 
- thy due out u. Plarien cafites. If the Weendant es ini 95 
uderty which the Mheriff cannot faq you may fue out oil :.5 
vnn cchiat, 0 Hh: him to e or. eke mi 
| 22 10 rh 
i. we ll has ria Bis inten: 8 I 
ur eig RY Dod 

GEORGE the third, 5 To Mu ſheriff of * 
D We command ou that you do not omit vl ''': 
eaſon any liberty of ic liberty [ ſpecif 999 
ing it by! 8 in your county, 1 — thes you take (. 
_ of, &c. if he ſhall be found in your bailiwick, a: 
that you keep him fafely, ſo that you may have his bo 

| 577 our juſtices at M ſtminſter, on to anſu 7: 
B. of a plea, wherefore with force and arms he bro 10 8 

the cloſe of "the faid A. at ——= and did other iu 

1 e to ge. great damage of the ſaid A. and agu, 
8 that * ſaid C, may anſwer M 

aid A. Tce to che cuſtom of our court of the Bedi 
im a certain plea of debt upon demand for 301, [er ub 
ever the action 75] and ereupon you Ned to 0 0 
— — day „ . 

iff of the aforeſaid liberty, whom you commanded, "WF +»: 


directed, 


virtue of our aid "writ to you 


7 F 


— Sa N 5 


Mk Pꝛoceſs. a2 


nbttas capias ud reſpondendum, 
Rule to ſhew cauſe dh MDI 
n objection to the writ was, 

0 3 not cd ane N NN iffued forth by che 
> Without naming what li- 
e fame. The court held 
11 that the 7 re way do take 

motion ut ic app ng that 
4 5 a . e Ton —— held 


Hans: V+ 


J 2 Pala lane, or the Cinque 
155 tum wirir di ditected to the'Chan- 
r de e \Palatine,” as original 
5 
as in ; 
. 1s F. ere proceſs to be ſervet} — 
in ſuch cafe, and not Chancelly” s — 6 
= _ the act 5 Geo. 2. explained by the 2 Gre. 2. 


$5 the directed, 
the county Palatine of A writ is 
2 + ur county Fi "If 2 3 
WY 41 Gem re, To the Chamberjain of Our 2 of 
(befter,, or to bis deputy. OO OI 30 100099 5, 

7 re Farber n Gol, — 597. 
$4 Dor Bb rs Dok oh his” bee 
greeting, Ke. an 4 _ YE th the wir, “ bur Gaube 
Palati ſay, © Your oprick. 
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compel the defendant to give Sp4436l Bail, and does not 
mean to ed to outlawry, he makes an affidavit of the 


may be inſerted in his writ, chat the ſheriff may arreſt and 
dold the defendant to bail, which is called Bil below; und 


to his Acton, Which is called putting im 5! ue; 
or in cuſe of his refuſal or neglect ſo to do; the plaintiff may 
7 Wl proceed againſt the ſheriff, as will be ſhewn hereafter,” >" 
ef, This affidavit,” in order to bold to Special Bail, may be 
in made before any judge of the court, or commiſſloner of fuch 
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A. B. of, &. the plaintiff in this cauſe, maketh oath, that 
the defendant C. D. is juſtly and truly indebted to this 
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© vered, (or whatever — of Salon fe th this depo- 
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bond for 8001. and an aſſumpſit for 1 50 /. and on objection 
a WY that debt and afſumpfit could not be joined. in the fame affida- 
nit; and moreover that it was a fraud on the ſtamp duty; 
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three diſtindb.adbdayies; ane in each: cauſe. | Rules for com- 
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commin bail only, for the oath eee 
for proceſs here ; and then there ue — the belief 
of a third perſon, which is not — 0 
So an aſſidavit, that the defendant borrowed:of the he plot 
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owing to this deponent by virtue bond ar 
s: was held ient, upon an - objection "made 
is was no oath of the debt.z-for ſuppoſerevery every penny 
was paid, and a ſeparate. receipt taken for it, yet, upon 
the ace of the bond, de whole would- en e een 
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eee do the: plaintiff's book-keeper; that 
the defendant ws indebted to the plaintiff in 3400/; for 
money: had and received by the defendant" to the uſe” of the 
plaintiff; ar be | Weponent really” believed,” held er. 
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Sint, in, fc, as he compute it, was thought ERIE Lp 
we only two judges in court. 4 Burr. 1032. 

— — dy we plaintiff on dis eg be: 
dend ſea; 4 Fuly 174.45 that the defendant- was indebted to 
him in 277. 2 fold and delivered; and on this 
affidavit proceſs was taken out ꝙ May 1947, and marked for 
bail; But the. court ordered common / only, for tho? he 
owed ſo much in 1744, he might not owe it in ime elan and 
tho alt requires oath of a ſub rann 
ont the proceſs. -i/Strg: 1270. ed i 928 2 

Plaintiff made affidavit, that Anne —— 

t with him in writing, and covenanted to pay him 
2154 for the purchaſe of land; that plaintiff bas al 
deen ready to convey che eſtate on payment of the e- 
money, but defendant reſuſes to pay and to take = 
whereby plaintiff ſwears himſelf damnified 400. Andothis 
was held not ſufficientz and a common ordered. 
D that defendant * held to bail 

h damages as plaintiff ende een N 
pleaſed to ſweur tot Barnes 108. 

Plaintiff made affidavit,” id dns: [vie ks 04 
fant] or one of them, was indebted for' board, r. pro- 
vided for the wiſe. The defendant huſband moved for a com- 
mon appearance; The court held, that if an infant mar- 
nes a woman. of age he is liable to pay her debts, but 

vit not accent certain. On 
which plaintiff - aſcertaining what was due before and what 
after 2 the — ſor which bail was to be yon 
was at a judge's.chambers. Barnes 9e 
— nmde 'oath of his debt before a hug 
1 who: certified. an account to the s agent 
here, who. angry an affidavit- that he believed the faid oath 
and account current to be true, and thereupon ſued out a 
writ, and held the defemlant ——————— diſcharged 
te deſendant en common bail. 1 Wil. 231. 
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indebred to her teſtator (ſo much) n appears —— book 
— teſtator, waz Bel i bk, and tonnen 
1219. es ie 
v 25 _ made vy an eber te thee deten 
Is 3 as | ent belteves 'as appears by wit; 
ths judge the Common Pleas; who had ordered "a 025 
3 e eee Bae, ee 
he court held, d, that to hold'ro bait” if" don bonk 


mar 
** Th.) LSD O7 5 
[An affidavit = * Shea wer Fe pang, 


sr Derr S F F 


Fuch a ſum, as appears by agreement Tag date fuch 40 
beld inſuflicient. 4 * 

"There was an agreement 2 to deliver a certain 
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or in t thereof to forfeit and pay to 2 
Action was brought for the penalty, and upon the queſtion 
8 we en ought to be held to ball. 

aynes 

In cafes of bank the courts require the affidavit of 
the debt to be as 720 as in other caſes, unleſs it is 
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nit the ban refuſes, to make the fame. 2 Barnes 65. 
LAT adn by the e en refra't the bairupe 
If the affidavit afſigntes or to the 7 
books, without adding that they believe the ſame to be true, 


it is not ſufficient to hold to bail. Flacher affignee of Jackſon v. 
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by the bankrupt's book, 'not ſufffeitnt.” Srra. 1 
* if the aſſignees ſwear that the defendant” is nk 
wth pF 2 by the laſt examination of the 
as th lots verily believe, and that 
have not 1 the 2 t. or any part of Jt, and that — 
believe it to be ſtill due, ſuch 4 lavit is Jufficient or. Ati 
Bail. Burr, R F 
An affidavit made by one convieted of feldtiy, not 92 
ent to hold to bail. Barnes 78. * 
Ae made by a pickpocketrerrred frm ra 
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But an afhdayit made by one convicted of 
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affidavits are always rejected in the King's Bah. But 
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y Ganld and Nares, Juſtices, De Grey dubitante, but 

7 Bhs contra, that circumſtances of the cauſe of ation 
uſhcient in an affidavit to hold to bail, n heed 
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by his bail at any ſtage of the cauſe; and when he furren- 
ders or is ſurrendered to the cuſtody of the mar/bal of th 
King's Bench, or warden of the Fleet, in diſcharge of his 
bail; under the commitment it ought to be added in what 
fate the cauſe or cauſes ſtand at the time of ſuch ſurrender; 
if before declaration, the ſum ſworn to on the arreſt; if: 
declaration hath been filed or delivered, to the ſum ſworn 
ſhall be alſo added, declaration filed“ or < delivered,” 


« * joined, or << interlocutory judgment ſigned,” as the" 


caſe is. If after final judgment in debt, whe debt and 
damages; . of the damages. 
0. B Ge. 3 
hers WA n take defendant on a Sunday, N 
to ſurrender, Brooks v. Warren. Eaft. 19 Geo. 3 
2 Blackſ. Rep. _ wins on an cle 10 a 
cannot be done 
If d the defendant 1 in diſcharge of his bai}, the 


bail- piece ſhall be marked and diſcharged, otherwiſe the; 


plaintiff may proceed againſt the bill. Comb. 263. 


But it ſeems now, that a bail excepted toy who does, nt 


- Juſtify, may at any time move to have his name ſtruck 7 

of the bail- piece. For, as he was excepted. againſt, It 
might reaſonably conclude that he was no longer to be com. 
—_ as bail, 1 Fe 337. , 


. 


. 


rr | 


Df Bail. Hg 69 
Of ſurrendering in Diſcharge of Bair: 


If a ban obtains his certificate pending the action, or 
before his bail are fixed, they ſhall be diſcharged + But if they 
are fixed before his certificate is obtained, they remain liable, 
Burr. 4 Pt. 244- oh "3 ; 

An impreſſed man in cuſtody of the Savoy, was brought 
up by his bail, in order to be furrendered by them in their 
iſcharge, and was firſt committed to the marſhal, with 
ders to deliver him in/fanter to the keeper df the Savoy, 
und an exonereter was entered. Burr. 4 pt. 339. 5 

Bail may ſeize a bankrupt while examination, or 

oing to a court of juſtice. Be 9 

en bail above are excepted againſt and cannot juſtify 
hemſelves, they are conſidered as no bail, and therefore 
annot render the defendant to priſon ; but other freſh bail 

be put in, and before any exception taken they 4 

ender him -; 8 in diſcharge of themſelves. Reg: E2ft. 

o Geo, 3. C. B. | 

Bail e ſurrender their principal before the return of 
he writ—becauſe non eff inventus may be returned, and then 

e bail goes for nothing; and if a cepi is returned, defetidant 

t the return is ſu to be in the cuſtody of the court; 
ind then, if bailed, to be delivered to his bail; and there 
nnot-be a ſurrender till after that time- K. ; 

Ball ſurrendered the principal before a judge, and reddidit 

was entered in his book; but no notice was given to the 

— 3 attorney to diſcharge the bil- piece, and it was held 
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A. ſued B. in three actions, and he put in three bails ; 
antiff recovered in all, defendant rendered Himſelf, and 
ne of the bails entered an exvneretur on the bail giece, the 
ſt did not. Et per cur. The rendering is a diſcharge in 
ſe to all, but not complete and actual as to all, till ð ' 
tered on all. Milliams v. Williams: Salk. 98. . 
Bail may ſurrendet their principal in gs of them 
hes without perfecting at any time before the ſheriff is 
led, but not after, if they have been excepted to: But if 
tl have been excepted to, then they muſt juſtify, and the 
al muſt be perfected before ſurrender, Aa 1 
Bail was put in, nd an exception taken thereto. Defendant 
min the time for perfecting bail gave notice to add and 
lify in court, but inſtead thereof did ſo at à judge's 
| _ and rn to — Fleet; 12 * held 
luhcient, the bail not being and the rule to 
Vo I. I. f N wy ew 
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- ate the return of procels' to ſurrender defendatit. 7, 


bail upon 2 fſerre faciat; and the court wou nd not relicit 
n ſeire facias returned ; but put them to their aufita gut 


| tif of 1 


of 


** 


* 
7⁰ 


EZ ot of the Alias ferre e facias 1 the firſt be feturned nhl 


_ plaintiff notice of his Surrender, nor gets the ba7l-piece dil 


- The plaintiff, moved that 752 roll might be taken off the 


St Kal. 


Of furrendering | in Diſcharge of Bair. 


1 e. W. profegdings on the bail-bond Mould not be 
» Was diſcharged upon hearing#/colinſel: Barnes 67. 
. in Hos on a" recognizante in B. R. has rirh 


ber hls the fetörn of the proceſs. Mich. 

i854 1 ere the bail moved to ſtay proceedings apainft 

them in an action 0 debt on the recognizance, the writ not 

having been ſerved four days befote the return, the coutt 61 
ring cue made the 98 abſolute. Burns 62 

And doing ſued by nt Fa. he may be? | {ufreridered | at anf 

time before the returri” bf the ſeire Tents if returned Fin 


ſee title Sci? faciat againft bail; in Vol. 2. 
A. Has a judgment obtained againſt nim, #hd he rende 
b before the return öf the capias, but "never gives t 


zel; the plaintiff proceeds th Judgcene, againſt the 
them upon motion, becauſe no axomeretiy was entered, a 


yell. "Marine Gal Falk. of. 
e . 


t ſurrendered in diſchafge of his ban, the lf 
Nang (being the quarts die peſt of che "retuti 

the action of debt upon the 8 ata judge's chu 
bers after the rifirig of the Court The Fe, made's 6 
neral entry of the ſurrender upon record as done in court 


* and à rule to ſhew Eaſe War that; which after wah 
was node, abſolute ; the ſurrender not being kt. cart we 
eg "Maſe V. Brace? Barnes 66. 1 * 
Motion to Kae roceedings in an achon on the reg 
ce, the e e been ſurrendered to the Flct, all 
25 wards chat in at there by plaintiff. Odſeck 
bil wk, the defendant had pleaded, and plaintiff demi 
ad; at defendant's proper method was do amend his pe 
the court held, that plaintiff could not proceed again 
- Bt bail after charging the principal in execution. Deſend 
t hould have moved ſooner; and not pleaded. ens 
inge ſtayed on payment of colts; ' Barns 66. 
Ide principal was rendered in due time, and hoties eim 
the): plaintiff's attorney,” Reddidit fe was marked in 
j i; dw. and ſigned by the judge: But was not mati 
or hgned on the ball piece, which was gn hab. erp. = hak 


"TE 
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Of ſurrendering in Diſcharge of BAIL. 


been delivered by the judge's clerk to plaintiffs attorney to 
be filed ; who did not file it, but proceeded to judgment 
for want of a reddrdit ſe being entered on the bail-piece, 
On motion to ſet aſide the judgment againſt the bail, that 
the bail-piece might be filed, and the reddidit ſe entered 
zgreeable to the fact, the court held the practice of plain- 
tiff's attorney in taking away the bail- piece unwarrantable, 
and ſet aſide the judgment with coſts (defendant having done 
every thing in his power to make the render effectual.) De- 
is WMendant conſenting to bring no action, and ordered the, bail- 
fin Wo'e<* to be filed and redd:dit ſe entered. Knight v. Winter, 
1-17) WY Bail. Barnes 68. | | 
The reddidit ſe on the bail-piece, is only an eſcrol, or 
Jo WY warrant to the Filazer to enter the ſurrender on record. 
And where the iy on the bail- piece was obtained by fraud 
end impoſition, and no ſurrender on record, the court held 


de ſurrender ineffectual, and ordered the reddidit ſe to be 


en ruck out. Barnes 70. | | 
* Nite—lf a priſoner being out on bail come and ſurrender 
uy imeelf, entering reddidit ſe in diſcharge of his bail in the 


judge's book, and the plaintiff's attorney except him in ex- 


M eution, and fill a committitur, and the priſoner eſcape, the 
vr Marſhal is not chargeable without notice, either by ſerving 
hw im with a rule, or entering a committitur alſo in his book, 
4 66 ichout proving the party actually in priſon. Salt. 272. 


The court ordered the true time of defendant's ſurrender 


vi tee de entered by the Filazer, in order that it might appear 
At hether the ſurrender was made before or after the riſing of 
1+ e court. Barnes 69. 


eg, Mil were put in for both, and both rendered to the Fleet 

, 6088" diſcharge ; motion to diſcharge the wife detained. on 

beet. jeſne proceſs, not in execution: I the wiſe had been ar- 

mur elted before the kuſband, ſte muſt have been diſcharged on 

is pane common appearance; after the huſband is arreſted, ſhe 

v. annot de taken into cuſtody again. Rule abſolute to diſ- 
ents 


lunge the wife by Hr detent on entering, a common ap- 
peefence. Lawford v. Gardiner and 7 Barnes 96. 
Rule made abſolute (on affidavit' of lervice and no cauſe 


ff bail; defendant pending, the. action, having become a 
ankrupt, and oBtained his certificate. Barnes 104. 
Note — This had been done in B. R. and is a practice in- 
Toduced to diſcharge the bail in a ſummary way, without 
N 2 putting 


1 
1 


Huſband and wife were arreſted for the wife's debt dum 


mewn) for leave to enter an exoneretur on the recognizance, 
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72 n 
of % rendering in D ſtir of Bart. 


putting them to che 


principal, as foxmerly ;' thoug 
wer is given to 2 . doe, 2 55 0 e bankrupt after ſuch Wi © 


xrouble = charge of ſurrendering the 10 
9 act, 0 2. d& 


TOLL 


Ju ender to be diſc AY wy 
\ The, ball, piecc was loſt, on WT the : bail, moved that: 9 
new ball-p piece TEA e in order tha that he m ht ſurrender as 
te aps. 11 55 ha been actu ally i in porn of the bal in 
3 lags 97 75 e "could. = 00 for wang of a bai. 5 
piecez a refuſed to, conſent, yet the court re; 
C gan: ewe 10 ef 0 de 1100, on bearing the whole A 
8. 2 3s doi neg and then the bait! ſurrender, » 


2 4 95 
| rs. himſelf, or is ſurrendered. by tis * 
An Aer of themſelves 1 * met] 2 Is for is. a il --. 
torney: to. produce. | im and the habeas corpus or. 155 5 tif 
. 1 2 . the l vo? Gor be, eit er in court {if f of 
wdge at b def 
3 9 "If at Tear al ly judge's clerk will lake out 91 com- cla 
mittitur, and, deliver 1 8 the cuſtgdy,of the tiptaff, to be but 
* to | the King”, 5 Bench or Fleet We ſon. 
4 = 15 commttitur it ought to. be. added at what fit 10 
Qu e ſtands at the ti time of ſuch ſurrender made. 1 
4% or writ of habtas corpus. with the return, ord 
& rem with the ſecondary i if he, was ſurrendered | in 
gr judge 8 clerk if ſurrendered before oe 4, Judge, to be 2! 
2 or note only of fuch ft er or rem bar 
"of and. "of. Naben, c , Bob the hand 5 ſuch judge the 
or —4.— ſhall be delivered to the mar bat or warden if 
the time of committing ſuch perfon to his . 
Notice of the ſurrender muſt be given to the plaintif' 
2 without delay, and affidavit made thereof,befor 
the bail can be diſc 
After the notice given and affidavit thereof made and u 
entry of the ſurrender made if in B. R. in the mara 
book kept in the King's Bench office] a certificate muſt is 
got from the priſon-keeper that the defendant is in his cu 
tody, and the bail-piece from the judge's chambers, [if tit 
ſurrender was made there] ht marked; on producinf 
of which, together with the affidavit of the ſervice of tf 
notice on the plaintiff's attorney, to the maſter of B.! 
or filazer of C. B. an exoneretur will be marked on the b. 
piece. For till that is done, the bail continue liable ; a 
wich the ſame muſt be led, 


Of Bau. 73 


Of ſurrendering in Diſcharge of Ba [L, 
In Eaſter term plaintiff brought his action in C. B. againſt 


geſendant on A recognizance of bail; but it appeating that 
defendant was an attorney of B. R. plaintiff 13:10. Foes 
'Jehſt, In Oober following deferidant ſüttendered his prin- 
cipal;; and on the firſt day of Michqelmas term pfaintiſt filed 


a bill in B. R. on which defendant meved to ſtay proceed- 


ings, as having rendered the principal before action breught : 
The queſtion was, If the proceedings in C. B. were to be 
regarded ?* For if Sl were, the render, would be tco late. 
And the court held the render good, it being before the fe- 
turn of the proceſs in this ſuit, and it was the plaintiff's fault 
e begin right at frtt. Hoare v. Mech, ont, Er. 
| fra, 18. RF Eb 1 | 
1 ; Rule ce ed by defendant to ſhew cauſe why plain- 
1 tiff ſhould not ſtrike out the exception à amft the bail, in 
a order that defendant 95 render himſelf in their diſcharge; 
ing) defendant has at as plaintiff had not marked this de- 
claration to be deſivered de bene eſſe, he had accepted the bafl; 
o bin K appearing, that bi a judge's order, ten days time had 
deen given defendant to perfect bail, plaintiff to declare 
Rite Wo ponents defendant to rejoin gratis, and to take no- 
K nice of trial for the laſt ſitting: In confequence of which 
Un order, iſſue was joined, the cauſe entered, made à remunet, 
and tried at the fitting. after that tetm, when plaintiff ob- 
ee tained A verdict, the rule, was diſcharged. Defendant ſhould 
dn have” perfected bis bail in time (which be has not done) and 
ule then might have rendered if he had thought fit. he v. 
FRY Heuer. Barnes 105, of howdy les ound nn 
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74 Ot Ball. 


Of proceeding on the Ba II- Box p. 


; PHE plaintiff has his eleQion, either to accept an af. 
ſignment of the bail-bond from the ſheriff, or proceed 
againſt the ſheriff by amercements. | 


Before a plaintiff takes an aſſignment of the bail-hoy} F. 
from the ſheriff [purſuant to the 4 C 5 Aune, c. 16. . 20.] er 
he ſhould be ſatisfied: that the ſureties taken by the ſherif | 
are able to anſwer his debt; for by e an aſſignment 
he admits the ſufficiency. of the ſureties, and therefore can 
neyer reſort back to the ſheriff, Who was obliged to take : If 
bail-bond. Nor can he, if the ſame ſureties become bail to the city. 
action, except againſt them in the court of King's Bench, tho eckt 
he may in the Common Pleas, And for the ſame reaſon, if the the 1 
ſureties to the ſheriff are put in as bail to the aetion, and A 
plaintiff ; excepts againſt them, his taking an aſhgnment of on 1 
the hai. bond will be a waiver of his exception. Salk, 9g. date 

By the ſtatute of Anne above- mentioned, the ſheriff is bail; 
baund at the requeſt and colt of the plaintiff or his attorney, Med u 
to aſſign him the bail-bend by indorſing the fame, and . the 
ing it under his hand and ſeal in the preſence of two of iſ ind! 
more credible witneſſes, without , ſtamp, provided it be ; 
ſtamped before action is brought thereon : And if the ſecu- 8 dn 
rity be forjeited, the plaintiff, after aſſignment, may bring Wi the | 
an action thereupon in his own name: And the court may, Wl Bull 
by rule, give ſuch relief to the plaintiff and defendant in 914. 
the original action, and to the bail, upon the ſecurity, as is | 
agreeable to juitice, and ſuch rule ot court ſhall have the A 
nature of a deſeazance, | Her 0 

If bail is not duly put in above, or if excepted againſt they 8 
do not juſtify in the time limited by the rules of the court x e 
before, and the plaintiff would obtain the Bail-bond ſron en 
the ſheriff, he ſhould apply in the following manner : A 

If in Middleſex, apply to the under-ſheriff at his office in Wl ©" 
Tooke's-Churt, Cunſitor-Street; or if in London, to the ſecon- i 
dary of the Compter where the bail- bond was taken; or if il * 5 
in the country, to the under-ſheriff, who is bound to indork U by 
an aſſignment thereon, and deliver it to the plaintiff on his 4 
attorney applying ®. 1 

After aſſignment of the bond, get it ſtamped at the Stam. i 
effce with a double ſixpenny ſtamp, and then ſue out writs Wi © | 
againſt the principal and bail, and proceed therein as in * 
other actions. | ” 15 
— — 6 — — held 

In Middleſex you pay 5-5. for the afignment; in other cov ¶ you 


ties they differ, but not much, 7 


Ok Wat. 78 


Of proceeding on the BAIL=BOND. 
If the arreſt were in London or «Middleſex, — 


cannot be- put in ſuit till a8! Far + 5 ** l 5 14 
Faur days// excluſive after Fqut days ma ve of * 
the return of the writ in R. 1 appearance. day fa the return 
e e eee e the i e 4 he | 
e bis W. apt a5 ien Was taken i In CB. 


| and vide 2 Blackſ.. Rep. | 

If the arreſbbe i in 177 8 In C. B. 2 days 1 1 
city or county, till Ai * five, af the appearance. day. of. 
excluſive. after 1 return of ide hou 1 'shp and ö 


the writ in:; H. R. all proceedings to 15 eon 
A Latitat was returnable, trarys thereof 17 5 ſet, 


date it was held, that tha 
5 lail- bond could not be aſſi n- 
ey, ed until after Monday. op 
ft. the four days are to be 5 % 
or incluffue, and the other. exc/u- "2 
be e; and where the fourth day 
cu- Wa is Sunday, the party has all 
ing dhe next 3 to put in bail. 
Jay, Ballack v. Lincoln. 2 Stra. 
t in 
$18 
the 


on Wedneſday, and upon de with ee Anne, 


914. ibid. 782. 


An under-ſheriff may aſſign a Call- bond, but an witer- 
ſb:riff's clerk cannot. 922 60. 10 Mod. 288. | 
they 8 eriff or under-ſheriff may aſſign the bail-bond out 6b 
s county, and the action may be brought where the affign- 
ron nent was made. 2 Str. 727. Ld. Raym. 1455. Fort. 350. 
And note, in an 4 on a bail-bond the arreſt 's not 
en varerſable. Stra. | 
1 Alſo an action on a . mu be 1 in the cast 
yr if Were the bail was given. urr. 1923. 3 Will. 58 
zock 2 Hach. Rep. 83 8. Barnes 2 and the venue Ja the action 
| bis bad in that Conner in which the bond was taken or the aſign- 
ment made, 
am. The action muſt be brought in the ſame court, even tho? 
urs WY © bail be an attorney of another court. For, per cur. b 
1s in entering into a bail-bond, the defendant has waived his pri- 
vlege whether ſued jointly or ſeverally. Barnes 11 
In an action on a bail-bond the defendants are not to be 
bed to ſpecial bail, for that would be bail a a ſo 
ur. Nu proceed thereon by {ſervice of copy: of gael 
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Of ſtaying Proceedings on the BAIL-BOND. 


JT by neglect defendant has ſuffered plaintiff to take an 
aſſignment of the bail-bond, and would wiſh to ſtay the 
proceedings thereon, he muſt firſt juſtify his bail as before 
directed, then move the court on an affidavit of the facts, or 
take out a ſummons to ſhew cauſe why proceedings ſhould 
not be ſtayed ; which, if the court orders, 1t will be upon terms, 
viz. upon defendant's conſenting to pay the coſts incurred by 
the bail-bond being aſſigned, receiving a declaration in the 
n ation, pleading iſſuably, and taking ſhort notice of 
trial. 


But if the plaintiff has loſt a term, the court will require 
that the bail conſent that 1 be entered againſt them on 
the bail bond for plaintiff 's ſecurity. However, if the delay is 
through plaintiff's own neglect, it is otherwiſe. 

As where defendant died before judgment could be obtain- 
ed againſt him in the gon action, the court will ſtay pro- 
ceedings on bail-bond, Barnes 99. But if defendant lives fo 
long or the arreſt, that if he had put in bail in time, the 
plaintiff could have obtained judgment and execution againſt 
him, the court will not ſtay proceedings on the bail-bond. 

A motion muſt be made to ſtay proceedings on the bail- 
bond, and previous to it, notice thereof muſt be given to 
plaintiff's attorney, and an affidavit of the facts, and alſo of 
the ſervice annexed to the copy thereof, to ground ſuch 
motion. 

Aſter bail-bond forfeited, if the court of favour ſtay pro- 
ceedings thereon, defendant cannot afterwards plead in abate- 
ment fo the original action, but muſt plead in chief, Salk. 
SI 
Anatfgnment of the bail-bond may be ſet aſide, on putting 
in and perſecting bail by motion; but it will be leſs expence to 
doit by ſummons before a judge, unleſs plaintiff is irregular 
in taking the aſſignment; and then a motion will be proper, 
_ the court will ſubje&t defendant to the coſts in- 
. 


After plaintiff had been delayed of a trial, defendant juſti- 


hed hail, and obtained a judge's order to ſtay proceedings on 
the bail-bond, upon payment of coſts, &c. and conſenting 
that the bail-bond ſhould ſtand as plaintiff's ſecurity. Plain- 
tiff recovered judgment in the action, and then renewed his 
proceedings, and declared on the bail-bond. The bail then 
pleaded comperuit ad diem, which on motion the court ordered 
to be ſet aſide, and gave plaintiff leave to enter judgment on 
te bail-bond immediately, but ordered a ſtay of —_ 
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Of ſaying Proceedings on the BAIL-Boxp. 
for 2 weck. It 4s . intended, and ought to be ſo ex. 


preſech that judgment 
-cution-enly ſtayed. Farne N. 

On application for a rule to ſtay proceedings ani bail-bon 
the afhdavit was, © that defendant in the cauſe had bett 
arreſted, admitted to bail, and- this bail-bond « entered. into; 
after. which, and before the return of the writ, he had fur. 
rendered himſelf to the ſhetiſf. I his very fate of facts in tie 

affidavit for. ſupport of the rule, was. Me wed as a reaſon for 

diſcharging it. And per Lord Man ſſte Id, it is a ſettled point, 

that nothing can be a performance of the condition of a bai. 

2 bt putting in bail, and the rule to led cauie was di 
with coſts. Burr. 4 pt. 425033. wy. 

In C. B. defendant, put in the ſame bail befare a judge in 
due time; as were, bail to the ſheriff; plaintiff. excepted u 
them, and for Want of addition and juſtification, took 1 
aſſignment of the bail- bond, and procceded thereon. De- 
— — moved to ſtay * Bo e aledging, ta 

ati taking an ent of the bond, had ad. 
mitted ud the bat to be dee the court refuſed to Ray pro- 
ceedings, plaintiff rby reg: 6 Geo, 2. ] in this court being it 
liberty to except againſt the bail above, although the ſame g 
| was taken by the ſheriff. Barnes 1 note in B. R. iti 
2 & if bail beleu become bail above, you. cannot es 
cept to | 

Proceedings on bail-bonds' were ſtaye ed Fox ant ch 
of exception to the bail put in before a — given in 
writing to defendant's attorney. An e been en⸗ 
tered in the filazer's book, and verbal notice thereof giret 
to defendant; which the court held to be inſufficient, as it 
ought to have been given i in uriting to e attornef 
Barnes 88. 

Defendans moved for ten days time to put-in bail, and tht 
Wow putting in good bail, paying coſts, pleading the gener 

e, and taking notice of trial within term, proceediig 
might be ſtayed. On ſhewing cauſe the rule was made ab. 
ſolute, it appearing that plaintiff had ſued. out a teffatur 
attachment af privilege from Middleſex into Yorkſhire, and bai 
was taken/as-in a country cauſe, and filed with the filazer df 
Yotkſhize, [inſtead of being filed with the prothonotary] and 
in order to give defendant ume to bY. the We thc 
"(Ow was ma e 2 a 
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e given on the bail-boild, Ad exe. 
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Of ſtayipg. Proceedings on the Balh-Boxp. 
. Motion to ſet aſide proceedings on bail- bond aſſigned, and 


by Of ſult Oc. 31 1 returnable tres Mich. and peing coun- 
caaſe defendant had eight days [it being in C, B.] after 
2 aranice day exclulive, to put in * and bail- bord 
ould; not be put in ſuit til You. 1. For plaintiff it vas 
abſted, that the bail-bond might be aſſigned, though not put 
a ſuit, at any time. But e cur. there is no occaſion to 
lecide that, a8 bere the bail-bond is affigned too early. The 
pias on the ball-bond appears to be ſued out Of... 31. The 
roceedings {ct aſide. Barnes 77. n 485 
iu C. F. rule to ſhew cauſe, why proceedings on ball-bond 
gal got be {et aſide, Ball above was put iu, and being 
xcepted againſt in vacation, che bail 8 a judge s 


eee notice 
agen 72 y on firſt day of term, but they were not 
e 28, e to the Loe of Mich, aul 
De. An the intetim the. bail-bond was put in ſuit. The court 
that rade 2 queſtion, Whether in ſuch caſe, defendant has the firſt 
a}. of the term only, or the fiſt four gays, to. juſtify. in court; 
re. Wi «the practice appearipg unſettled, that point was not deter- 


ned. Howe ver, as the juſtification was net gbithin 2b Hf 
wr days, the bail-bond was held to be regularly put in ſuſt, 
at proceedings were ſtayed on payment of coſts. Barnes 79. 
The, writ Was returnable in Aich. term. Bail was taken 
gore a commiſſioner, notice thereof given, aud the bail- 
ice was tranſmitted to defendant's agent; he incautiouſly 
bled it with the F//azer, who as incautioufly received it with- 
ut being allowed by a judge... Plaintiff laid, by till Eaſter 
erm, and then put the bond in ſuit. The coart ordered the 
uazer do attend a judge for bis allocatur, gave plaintiff leave 
oexcept againſt the bail, and ſtayed N on the bail - 
ond, And it beipg urged that plaintiff had loſt a trial, che 


d that ure Kid it was through. his own laches. Barnes 103, 
Wer The 1 * in he r Action was returnable firſt re- 
eding turn of tary. Defendant obtained time to perfect bail till 
de ab- 


bs laſt day of that term, baking notice of trial for the ſit- 
ng after, Bail not being per 


Halm | fected, the bond was aſſigned, 
ad bail nd put in ſuit. Defendant died $th of April, whereupon 
22er Of 88 } Boa 1. ®F 1 5 a | ba * gs i024 4 * 

TT ITT eee 
15 * * Note, Some of theſe caſes are according to the then holding 


of term but as the holding of Mich. term has been altered ſince, 
though theſe caſes can never happen again, yet the practice may 
e gleaned from them, 4 in 20 JR ann 110 
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that no declaration de bene eſſe had bores Jelivered ; in the o Of 
Sina action, plaintiff had delayed himſelf, and the rule ws 
made abſolute, Barnes, 84. 

In C. B. defendant being arreſted in an Aon for f 
entered into à bail-bond, = ſureties, which for walt. 
bail was aſſigned, and actions d ht thereon, wherel 
plaintiff declared. Defendant p non eft factum, in 
after verdict, defendant moved or leave to 70 1 in the of 

| a achon, on payment of coſts, and conſenting da 
plaintiff might have — on che ball bond to ſtand # 
2 Tn what plaintiff ſhould recover ; and product 
an affidavit, hat he neyer, in his own ſeparate capacity, © 
| ploſ 
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Of-Raying. Progecdings, on the BAIL- BO. 
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avigioned plaintiff, as his attorney, and that he had a good de- 5 

5 . a ups . 
| bra iy An ſoon a 4 2 h B. be. þ 
10 | | _ owed. and \ 


and obtained his & 
— Ne orwithitandiag which, the bail-popd was ſome 
ime after put in ſuit, in ſheriff's name, againſt one of the 
ail, and og, his. nee ee were 2 
harness, 105, 
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982 Ot Varl. : 
Of proceeding againſt the Sheriff, to can 
800 Bait. tobe put in. 


I Halter creſt bail is not put in in time, and plainf 
„ diſlikes deil taken by the ſnetiff, or if the ſureties be. 
low become: bail ubove, (having, in the latter caſe, cntery 
an exception in the judge's book, or the hlazer's, as the cat 
is) plaintiff 's attorney may take out a rule for the ſheriff h 
return the writ. hd ny 1 
But if plaintiff. has taken an aſſignment of the bail- bo 
the court will not give him a xule upon the ſheriff to retun 
the writ. 111 223. 4 * e E 
This rule in B. R. is a-faur days rule, in C. B. 2 
rule; a copy of which muſt be ſerved on the under-ſberift, 
If the ſheriff returns a cep7, or neglects to make any n. 
turn, you take out theoad, rule for him to bring in the 
body; (Which, as the ſheriff admitted him to bail, he canns 
comply with). the intent of Which is. to cauſe good bail u 
be put in above; and if that is done, the ſheriff will be i 
no danger of an attachment. 
At the expiration of this ſecond, rule, if the bail alreah 
put in do not juſtify, or if others are not put in above who 
juſtify, you move the court. upon an affidavit for an attack 
ment againſt che ſheriff. On which che rule for the attach 
mant wil be made abſolute. e 
But Where a ſpecial baikyff'has been nominated by plainti 
or Rig agent, the ſheriff is not bound to return the writ; 
and ſheuld the uſual peremptory rule be made againſt the 
ſheriff in ſuch caſe to return che writ, the court, on mo- 
tion, will diſcharge it. Hamilton v. Dalziel, C. B. Tr. 
Geo. 3. 2 Black). Rep. 952- $61 Sag 10 
An attachment againſt the ſheriff, for not bringing in the 
— B. R. muſt not be moved for till exception hath been 
made to the bail. Left, 159. 
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*. All rules upon ſneriffs ſhould be ſerved on the ander- Heri, 
though the rules ſhould be as againſt the ſneriff—for on mono 
for an attachment againſt the ſheriff, for not returning a will 
upon an affidavit of ſervice of the rule on the under-foerif. I! 
Cur. Be it fo, the attachment muſt be againſt the dheritf, ad Nb, 


the ſervice is proper on the under-foerif, Berres, 30. be 
where an under eri ſhut himſelf up, and could not be — et 
nally ſerved with a rule to return a capias, a rule was or ered, tif 
that leaving 'a copy at his houfe thould be good ſervice on 


Barnes, 35. 5 
V\ here 


Df Bail. 83 


Of proceeding | againſt. the Sheriff, to cauſe 
GO BA1L.to be put in. 
Where a ſheriff is ruled to bring in the bod in C. B. he 


intif at put in and perfect bail, tho? the ſame ate Wt excepted 


Tit! 


A Poole v. Peate, Egli. 18 Ges. 3. C. B. 2 Blackſ. Rep. 
e BD ao ino 08 
5 Rulb for ſheriff to bring in the body in 2 days {in C.B.] 
, | 


ith the ſheriff did not, plaintiff moved for an attachment, 
nd had a rule to ſhew, cauſe. The ſheriff ſhewed for cauſe, 
hat bail was put in and juſtified. But it appearing that they 
ad not juſtihed before blaintiff applied for. the attachment; 
de court ordered, that on payment of coſts the rule ſhould 
ene, 80 oo io «© oh 
Motion to diſcharge proceedings again the ſheriff, upon 


/ WE cunltances, viz. the bail to the ſheriff was good when 
\ eſendant was arreſted 4th Auguſt, and the ſheriff was ob- 
ee to, take bail under the tatute of Heury the Jiri. but 


de bail Once were become inſufficient, denied: but the 


be i burt 7 Ba Ax ad rule to bring in che body three, 
s further. Berne 18 
* Ende was arre ed hft term, but no/bail-hond taken. 


£ ſheriff being called upon returned a, ce, and being 
knit with a peremprory ryle to bring in the body, bail was 
perfected in court, and the rule to bring in the body diſ- 


— 
* 
1 


ind 1 but the Meriff was ordered to Pay the goſts of the 

1 Dp Cation, as e time for bringing in the body was expired, 
Fy Pe und the plaintiff entitled to move for an attachmint. 
1 4. | 1 


N put in bail before à judge, plaintiff gave no- 
fice' of exception, but did not enter the exception on the 
ail-piece ; and for want of a juſtification in;court, ſeryed/the 
ſheriff, with a peremptory + __ to bring in the body in ix 
days : for want NP Lin iff moved for an attachment 
zzainſt him. The court held, that an exception in writing 
on the bail-piece, and notice thereof to the defendant's attor- 
ney, are both neceſſary. And that for want of the former, 


ſerif, the bail [who had ſtood more than 20 days without exception 
moron entered] was become abſolute, and ordered proceedings. 
a wit, WW -zanlt the ſheriff to be ſtayed, Barnet, 162 
f. Fo Plaintiff ſerved the late ſheriff with 4 peremptory ruſe tc 
, and bring in the body in „r Ways : whereupon te Endant Putin 

, juftivied'& bene 40 beloie g judge, AN Tor wank of, an 


— 
r ered, 
ſervice 


tif läliſted, that thou ' NO. nen was taken, the bail 
ought” to be perfected y a juſtification in court [which is 
When 74 bringing 


exceptionTurthert tien days, the bail! ecame abſolute. Plain, 
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84 
Of proceeding agai t the Sheriff, to cauſe 
GOOD wo. be put in. 


Df Bail, 


bringing in the body] within the fox days limited by the rule. 
But the c Nl otherwiſe, ey henry begins 
attachment. s 102, * 

A rule was made in C. B. for an attachment againſt the 
ſheriff, for not returning a + > whereupon the ſherif 
cauſed bail to be put in, and juſtified in court, and moved to 
diſcharge the rule for an attachment on payment of coſtz. 
Rule to ſhew cauſe, which was afterwards diſcharged, it ay. 
pearing that the parties had been before a judge, who hal 
made an order by conſent, that proceedings ſhould be {aye 


on payment of debt and coſts to be taxed, and that plaintif 
had been delayed two terms: and the cuunſel for the ſheriff 
refuſing to cohſent to go before the prothonotary, on the fort 
of the judge's order, the court were of opinion, that the rut 
for the attachment ought to ſtand. Barnes 28. 
Queſtion was, Whether a rule to bring in defendant's body 
after cepi returned, ought to be diſcharged or not? it being 
ſuggeſted on behalf of the ſheriff that defendant was in cuſtot, 
and had remained in gaol ever fince the arreſt : but the fat 
A otherwiſe ; defendant had been ſuffered to eſcape 
er Cur. Had the ſheriff ſhewn defendant to be in actul 
cuſtody, the rule ought to be dif 3 but as there is a 
eſcape, the rule ſhould be * iſe an artachnm 
muſt be granted. But by conſent, the debt and coſts were h 
be paid in a month, with five pounds for the coſts of the 
motions. Barnes 32. 

Rule for an attachment againſt the bailiff of a liberty, for 
not returning a mandate made by the ſheriff, purſuant to1 
peremptory rule to return the ſame in fix days, witfiout aty 
return to a mandavi balliuo, antecedent to the petemptoty rule, 
on an affidavit of ſearching the ſheriff's office after the ei- 
piration of the fix days, and that the mandate was not return- 
ed—all the officers preſent reporting it to be the practice d 
ee againſt the high-bailiff of 1 mis 

attachment i | ili . 
fer for not bringing W. s body hg ee, purſuant to! 
peremptory rule; and having been examined upon intetto- 
gatories, it was referred to the Prothonotary as uſual, to eu- 
mine whether he had cleared himſelf of the contempt of not 
The- Prothonotary ed ſpecially, and the fact appearts 
« that W. being co in the Gatehouſe for a criminal mat- 
ter, was by leave of the judge charged with a bailable acht 
by a. capias ad reſp. liredted to the ſheriff of . 
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paid 138. 4d, then carry the attachment to the Coroner, yi 
mal —— LL pin and attachey 1.5 ſheriff. { 
return. the attachment yeu call upon the-Coroner, who f 

pay over, the, money, charging about a "gui a forhis fees 

If the Goroner does not return any attat ment of cont 

| the ſheriff, the way to com 
2 . wry 15 the oroner, d 


The 8 of Mz ex 0 5 
of contempt againſt the court 


tory 2 i the firſt mance) for an attachment againſt i 
Coroner, directed to Elizort, purſuant to the "precedeit 
eus v. & „T. 13 Ceo. 3+ The King v. Peckban 
"Bp . Blach/. Ry. 1218. 1 
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| he en es oe ring in he dodyp Urſa: | 
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ee 2 is gone out of office, inſtead of movi be 
t, you move for a diftringas, by which boy 
"tl lira him. And if ſuch writs of df ring 1 
court, on-orion 'will direct the us 905 | 
the plaintiff be aid his colly out of A* le 11 85 
Hark it was he eld in R. in the Fe of R 1715 v. Plai 
rr. Rep. 4 Pt. 226. that the third clauſe 
3s 22505 relates to all writs of 4 \flringgs /h ven 
Wag to. fuch as concern pr e ta) 
Tas lame, caſe of Raban v. 2 25 bY on 
Ningas againſt the meriff, on motion, oltlered. the Tos 
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ne t the ſuit of baron only, he cannot deliver 
2 declaration by the by at the ſuit of bie and feme,) 2.70: Vol 


Df the Declatation, 101 


\ 
Of delivering a Declaration BY THE By. 


les and orders B. R. and C. B. 132. King's Rep. 204. 
Barnes, 245.— But if the writ be at the ſuit . . and 
, he may deliver a declaration by the by at the ſuit of 
ie. Did. And in B. R. Eaft. 7 Geo. 3. the writ being 
15 of baron and ſeme, the court held that the baron could 
i deliver a declaration by the by at his own ſuit only, after 
e end of the term in which the writ was returnable. But . 
the caſe of Sulyard v. Harris, 8 Geo. 3. B. R. a latitat 
; ſued out at the ſuit of A. and B. againſt D. who filed 
anon bail, and A. and B. declared jointly againſt him, and 
n A. delivered another declaration at his ſuit only by the 
, and it was held well. | 
If the ac etiam be in debt, quere if plaintiff can declare 
V in caſe, before he has declared in debt? In B. R. it 
tis he may, and the only conſequence is, that plaintiff - 
diſcharges the bail.— And in Pra#, Reg. C. B. 141. 
x aid, that on an attachment of privilege in placito debiti, 
finfiff cannot deliver a declaration by the by in caſe, till he 
Ws declared in debt. 

On a capias with an ac etiam at the ſuit of an executor, 
wntif cannot deliver a declaration by the by at the ſuit of 
(ſelf, ©—But if the writ be a general capias-quare clauſum 
vit, plaintiff may deliver a declarati by the by : becauſe 
by the variance is not held to be fatal, as if the writ be ge- 
ral, and the count as executor, or qui tam, or as aſſignee of 
ſheriff. Stra. 1232. Hamey v. Sparing, C. B. Eaſt. 10 
3. where ſuch variance was, the court held that plain- 
might proceed in his action, though he loſt his bail.— 
in Lid qui tam v. Williams, Mich. 11 Ges. 3. C. B. 
de writ was a general capias, and the declaration gui tam, 


- 
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I held well. 
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102 Ot the Declaration. 
Of the Rule tO.DECLARE, 


F plaintiff does not declare within two terms, that is, he, 
fore the engh of the term next after that in which the vrt 
was returnable, he muſt get a rule to declare till the fyſ di 
of the next term, otherwiſe defendant may ſign a non pry. 
but this rule has no effect by the words of it, if defendu en 
is actually a priſoner, —Nor per Cowper, clerk of the rule 
B. R. where the defendant is out on ſpecial bail—but Maj ' 
Benton, and the late Maſter Owen, were clearly of a differen Wi - 
opinion, and ſo were the ſecandaries of the Common Plea;, 

After appearance, if the parties by conſent obtain a furthe 
time before declaration, that in law is called dies datus pru 
partium.—But a day given after declaration is called an in. 
parlance : for the diverſity vide Moor 225 pl. 209. 

_ Plaintiff in a gui tam action had taken out five rules fi 
time to declare, and ſerved none of them on defendant il 
the laſt was taken out, and then ſerved them all together, 
and at the ſame time delivered a declaration. On motig 
to ſet aſide the proceedings, it was urged, that the rules ax 
being ſerved in time, were expired; and that therefore the 
defendant was out of court, and could not be ſerved with! 
declaration. But per cur* you might have ſigned a non jr, 
for not declaring in time: but having omitted that, and the 
plaintiff having ſerved his rules, he redeems his irregulariy 
and you cannot now take advantage of it. Jones qui tan 
Hutton. Tr. 1 Geo. 3. B. R. 1 Blackſ. Rep. 290. 

Note, In all caſes to make a perfect ſervice of a rule d 
court, the original rule muſt be ſworn to have been ſhewedi 
the party at the time of ſerving the copy). 

And if any one on being ſerved with a rule of court tes 
the ſame contemptuouſly, the court on motion will grant u 
attachment abſolutely againſt him, without a rule to i 
cauſe. The King v. Jones. 1 Stra. 185. Salk. 84. 

On an attachment the ſheriff cannot take bail, but a judy 
at his chambers may. Ruled by all the judges. Stra. 47 
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Of an Infant's declaring. 


be. rr an infant is plaintiff he muſt declare by prochein ami, 

| or guardian, and the defendant is not compellable to 
00 dead until plaintiff produces a rule of court admitting 
m to declare by prochein ami, or guardian. Nor need he 


dat reſent a petition to declare, till he hath obtained a rule to 
le; Feclare on his time being out, or to defend till plaintiff hath 
n dtained a rule to plead. 


The admiſſion of prochein ami, or guardian, ought ſpecially 


a o appear upon the record; but it ſeems in the court of Cam- 
he , Pleas that the admiſſion may be general, and no need of 
Nu ſpecial ſeparate admiſſion in every particular cauſe. Vide 


tra. zog. and there ſaid, that a general admiſſion of prochein 
mi is ſufficient. 


es fir An infant executor defendant, it is ſaid, cannot appear by 
nt. tl orney, but as plaintiff, joined with others, he may. But 
25 ſole Anüff or defendant executor, he may not. Vide Show. 
notiqg 


bs. 170. 


es na A petition to aſſign an infant a guardian, Oc. is in the 
. allowing form, directed to the chief juſtice of the court. 
with 4 
A In the King's Bench. 
* A. B. the younger, plaintiff, 
ulart Between and ; : 
11 | C. D. defendant. 
rue 7. the right honourable William, Earl Mansfield, Lord 
ewedtt Chief Juſtice of England. 

SE humble petition of 4. B. the younger, an infant, 
155 | under the age of 21 years, the plaintiff in this cauſe: 


eweth, That your petitioner has, as he is adviſed, a good 
cauſe of action againſt the defendant C. D. for entering 
into and taking the meſne profits of a meſſuage or tene- 
ment and garden belonging to your petitioner; the poſ- 
ſeſion whereof he has lately recovered againſt him, on an 
cectment at his demiſe ; and that your petitioner has lately 
drought this action againſt the ſaid C. D. in this honourable 
court for ſuch entry, and taking the ſaid meſne profits, but 
in regard to your petitioner's infancy, 


our petitioner humbly prayeth, your Lordſhip would be 
pleaſed to affign his father J. B. the elder, as and for your 
petitioner's guardian, to proſecute his ſaid ſuit or a&ion 
*ainſt the ſaid defendant C. D. and your, petitioner 
ſhall, Ee. X 
| A. B. 
P 2 The 


104 Df the Declaration, 
Of an Infant's declaring. 


The foregoing petition muſt be ſigned by the chief ju. 
for which a heels paid to his clerk; it is then carried, 
in- the King's Bench, to the, Clerk of the Papers; if in th 
Common Plecs,” to the Prothonotary, who enters it, and draw 
up the rule of admiſſion, for enterin _ and the rut 

4. are paid; and then the judge's es the petit 
— — conſidered to be of record. | J 

The guardian's conſent is as follows: 
I do accept and agree to be guardian to the plaintiff A. B. 4 
infant, according to the prayer of the above petitia, 
_ Witneſs my hand this day of 1779. 
An affidavit of the infant's ſigning the petition and te 
guardian's conſent muſt then be made to the folloyiy 


8 
ect: | | 2 
In the King's Bench. 
A. B. the  JOUNger, plaintif, 


C. D. defendant. 


TL. M. of in gent. maketh od 

That A. B. the younger, an infant, the petitioner in i 

- | petition hereunto annexed, named on this preſent 
day of did duly ſign the petition hereuntoa 
-  nexed in this deponent's preſence; and this depom 
- "faith, at the ſame time he was preſent and did ſee J. 
. "the elder, the perfon mentioned in the ſaid petition, di 
-- ſign the acceptance or agreement there under written, 

order to his being a guardian to the ſaid A. B. 


"= 


9 5 DIO noise 
Before, &e. ü dt co 


If an infant is defendant, he muſt defend by guardian, t 
che ſame proceedings are had, mutatrs mutandis. © 
If the defetidant an infant refuſes to name a guard 
ap , the court on motion, will make a rule, that! 
p aintiff name a guardian for him if he refuſes to b 
himſelf. Stone v. Arwell. 2 Stra. 1076. | 
If there are two executors and one under age they maj! 
but cannot be ſued by artorney. Stra. 784 | 
* Note, The prochein ami is able 8880 if plaintiff is 


128. 5 "= : 
I be above petition and conſent muſt be written on 3 
e of treble ſixpenny ſtampt paper, 8 
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Df the Declaration, 105 
Of amending the Declaration, Se. 


HE plaintiff vr amend his declaration after a gene- 
ral iſſue pleaded, and before entry in matter of form, 
thout/paying coſts or giving an imparlance, ut if 
de amendment is in ſubſlance, he muſt pay coſts, or give 
he defendant an i ance, at his election. Fitz Gib. 193- 
Barnard K. B. 408. 2 Stra. 890. 950. 

| If the amendment be in ſubſtance after a ſpecial plea plead- 
y, the-plaintiff muſt pay coſts though he had rather give 
tion N inpar lance. | ' | + 

In all caſes of amendment after plea, the defendant has 
erty to plead de novo, and has two days for that purpoſe 
xr the amendment made and payment of coſts. | 
Defendants pleaded three Na plaintiff amended his 
eclaration, paid the coſts, gave a new rule to plead, and 
jemanded a plea. Whereupon the former pleas were re- 
ehvered, without a ſecond application to counſel or the 
durt: Plaintiff ſigned judgment for want of pleas de novo. 
er cur. After an amendment of a declaration, defendant 
s liberty to plead de novo, that is, he may do ſo if he 
binks proper; but he is not obliged to vary his firſt defence. 
Lule abſolute to ſet aſide the judgment. 18 273. 

It was ruled, chat an amendment ſhall not be made after 
at the court cannot help ſeeing that the matter is upon 
cord [as giving leave to withdraw a demurrer, and plead 
d iſſue after other iſſues joined in the ſame cauſe have been 
Wually/tried, and verdicts found with contingent damages] 
r the whole muſt be fuppoſed to be {till in paper. 
lure. Rep. 4 pt. 37. | yp 

But after argument on demurrer, plaintiff moved to amend 
8declaration, which was granted; the merits of the cauſe 
dt coming in 2 on the argument, only the form of 


N ng. 4 . 1 
Decl' was in debt — a bail-bond, and the memorandum 
LB. R. was of Trinity term, and the aſſignment in Nqvem- 
| following. ——The plaintiff moved to amend, and on 
ection made that there was nothing to amend. by, the 
purt gave him leave to file a new bill of Mich. term, with 
ſpecial memorandum ; and to amend by. the bi/! filed on 
ment of coſts, Rupell v. Martin. 1 Stra. 5855 3 
lf plaintiff moves to, amend, it is in the defendant's 
lecton to take an imparlance in lieu A. This is ſaid 
ode the practice of the Cummen Pleas, ſed g. in B. R. 


Fra. 950. Th | . 
P 3 5 But 


106 Df the Declaration, 


\ 


Of amending the Declaration, &c. 


But where in C. B. plaintiff obtained a rule to ſhew caug 
why his declaration ſhould not be amended on giving an in. 


. and on ſhewing cauſe it appearing that ce end ani N 
ad demurred, and given a rule to join in demurrer, th Hor, 
court held that plaintiff muſt pa ods; and cannot amendWwile 
on giving an imparlance, and therefore made the rule ab uin 
ſolute on payment of coſts. Barnes 6. miſe 


A declaration in ejeftment cannot be amended becauſe it ¶ lit 
in the nature of proceſs. Stra. 1211. but vide title Ei fen 
ment, Vol. 2. * | 
But where in ejectment againſt two defendants, the deck 


ration was that he entered inſtead of they entered; and a D 
motion in arreſt of judgment, the court at firſt held it to H be 
bad, but afterwards ordered it to be amended, on the 1 p 
thorities of Cro. Fac. 306. Salk. 48. And plaintiff hr 
judgment. 2 Stra. 807. 4 men 
| ule to ſhew cauſe why a declaration in eje2ment ſhould A 
not be amended on payment of coſts by altering, the time ¶ en 
the demiſe, where the plaintiff — bing been barred bye: 
4 fine from bringing a new ejectment ;—and rule to amen e 
made abſolute. Doe ex dem. Hardman v. Pilkington & Ne 
fell. Burr. Rep. 4 pt. 2446. | inth 
A declaration delivered by the by cannot be amended in i I 
name of the plaintiff, —The reaſon why ſuch amendmem i en 
cannot be granted is, becauſe there is no writ whereby I er 
can be amended. Poitvin v. Tregeagle. 2 Ld. Raym. 111. Nu 
be court cannot amend —— e. an original wN 
but if improper or irregular muſt quaſh it. con 
Bill idalefex was in debt, and not in treſpaſs and ui de 
court amended it, tho” on a penal fatute. Per Ld, Maui bete 
the rule is, —that whilſt all is in paper you may amend Bar 
common law, and in ſuch amendments there is no diſtincia . 1 
between civil and criminal proſecutions ; but amendmeny$® | 
of the record itſelf by the ſtatutes of amendment, extend 890 
not to criminal proſecutions. Bondfield qui tam v. Mil A." 


Burr. Rep. 4 pt. 1099. But note, the ſtat. 8 Hen. (5 7 
c. 12. gil nies a opal and inditments of treaſm 4 alle 
felony, and therefore it ſeems that actions on penal flatutſſi t. 
may be amended by this act. . TAR | 
Plaintiffs declared as executors on a promiſe to therrt Ga; 
tator, and after iſſue was joined on a plea of the ffatutt 
limitations, oy moved to amend by laying the promiſe I 4c 
ſbemſelves; and it was granted on payment of _ th 


Df the Declaration. 107 


Of amending the Declaration, &c. 


-Milcave for defendant. to plead de novo. Executors of the D. 
. Nef Marlborough v. Widmore. 2 Stra. 890. 
Note, If executors declare on a promiſe to their teſta- 
Mer, and iſſue is joined on the fat. of limitations, a pro- 
miſe to the executors within {1x years will not main- 
uin the ation. —But if executors declare on a pro- 
miſe to their teſtator, and iſſue is joined on the fatute 
Imitation, if it appears that the fix years were not elapſed 
on teſtator's death, the plaintiffs will have judgment if the 
don is commenced within a year after the teſtator's death. 
Bulk. M. Pri. 1 50. | 8 
Defendant moved for leave to amend his avowry, by alterin 
the ſum due for rent, which was miſcomputed. Plainti 
oppoſed 1t, demurrer being joined, and the cauſe in the paper 
for argument. Per Cur. Defendant muſt amend on pay- 
ment of coſts. Barnes 8. | 12 
After argument on demurrer, and rule for further argu- 
nent, defendant moved to amend the avowry, by inſerting 
three neceſſary requiſites to juſtify his diſtreſs. But the 
mendment was denied, the former argument having been 
on the merits, and there not being ſufficient matter ſet out 
inthe avowry to amend by. Barnes 9g... 
2 25 had mowed. for a quit-rent, aol iſſue was 
joined in Eaſter term. rinity following defendant moved 
for; and —— ſhew = why he ſhould not amend 
und add. three avowries for quit-rents, payable at different 


conſent that defendant might give the matter in evidence on 
de then iflue) was made abſolute, on payment of coſts 
aal tendant rejoining gratis, and taking ſhort notice of trial. 
nend WW Sores 22. ' » 4 
tincta i In replevin, the plaintiff declared for taking horſes in A. 
ndmenW2 the pariſh of A. defendant pleaded, that he took the 
exten goods in A. in the pariſh of B. and traverſed the taking in 
Mila 4'in the pariſh of A. and pro retorn, habend. claimed them 
len. Nu a\Deodand. —On motion to amend the declaration, and 
ſom an alledge the place to be in the pariſh of B. the court granted 
Aatutſiſ it on payment of coſts, though it was ſtrongly oppoſed on 
de notion that it would overturn all pleas in abatement. 
heir ii Garner v. Anderſon. 1 2. 11. e 
atute Since the above caſe the court, even in an information for 
"miſe I © challenge, where the defendant pleaded in abatement that he 
ts, a was a ſurgeon, and not a gentleman as ſtiled in the informa- 
lea on — upon debate gave ſe 


P 4 amend. 


limes, on payment of coſts ; which rule (plaintiff refuſing to 


ave, on payment of colts, to 


* 


Of abe Declaration. 
Of amending the Declaration, &c. 
'T 1 Stetuard. 2 Ste \ * 2 Ld 
2 472. . the 4 Alen v. The: — 7 52 Ace 
7 * — — of the Ferporaties wes. amended after a plca in 
teme \ 
cale — one of the defendants was ſed. by we of 
Be and he pleaded in abotement that he Was Knight wa and 


Baronet. Plaintiff, replied that he was Baronet. only, and 
© illus wegs, joined: elne 


408 


Hy jed leave. e againſt Sir John Germaine and 
of Nerfall. 2 | — yok 889 KW 341 
After à variance pleaded. between the writ. and count in 


gunr⸗ — Lotgpny 3 enten to amend his de- 
— of co 1 exec utor v. the 
E of orth ſchool, 2 Mil. 118. 
Hut the court would not f No 2 Byſbop, in quare impidit to 
ee ä — ſo as to make a neu 5 becauſe it is u 
eee of a forfeiture. 
otion to amend the original — ine in quar, 
e and though ur F if not amended, ſ months be. 
a lapſe would incur; the court denied it. Et 
or . T be dactrine of amendment of original writs, which 
is not by common law, but by ſtatute, 8 Hen. G. is ſettled 
2 in the bocks: x, For neſcience or miſpriſion in the clerk. 
. There muſt be ſomething to amend by. In this caſe 
_ 1 theſe requiſites are wanting, "The court will take care 
that the ſuitor, ſhall not ſuffer by the: officer's. error, If 
te miſtake is the attorney's, the party mult ſeek. his remedy 
E him. We cannot amend it. The writ is agree- 
4 ls to the inſryQions, and there is nothing to amend by 


In _—_ impedit, plaintiffs heving oceaſion to make long 
fer a 6 the declaration, moved for leave to withdraw 
" (the: declaration delivered, and declare de news, and . 
2 rule to — 2 n 
pr Was: tained to ſhew 
-. Plaintiffs ſhould. net have leave — ym 
mutig the amendments, into the rule, On. ſhewing caul 
on ths rule, it appearing that the amendments,.though long, 
: 2 — 
* — under Lord Arundel; and that the papers were in Mr 
bon 


HORNS 


*eagranh Draper's. hands at the 4Noe: of his death, who Þ) 

of lickneG had nat finiſhed the declaration, the rule 
Las the amendment wes. made abſolute on payment of colts; 
* to c join atis, and take notice of trial for 3 


5 
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Ot the Declaration. 


Of amending the Declaration, &c. 


affizes- - Mafter and Fellows of Univerſity College v. Biſhop of 
Exeter and others. Barnes 25. jo 5 
Bill againſt an attorney as an attorney B. and b 
miſtake it was — * and thereof he brings fait 
inſtead of and thereof be prays relief, &c,?* upon motion in 
the Treaſury, the judges gave leave to amend on payment of 
colts ni, and afterwards on affidavit of ſervice it was made 
abſolute. This caſe is like that where the Curſitor may amend 
in original by his inſtructions, even in ſubſtance, and in mere 
form the court will ſuffer him to amend: his own miſtake. 
The inſtructions here given to plaintiff's attorney were to file 
a bill, which he hath not done. He hath e it a decla- 
rations by his wrong concluſion ; and not a hi, according to 
his inſtructions. rnes 3. der 
In Prohibition, the declaration was ordered to be amended 
hy a judge: but the amendment not being warranted by the 
ſuggeſtion, or the acts of the Spiritual Court, the order was 
icharged. Barnes 7. > | 
A ferre ſacias is not amendable, but if bad, muſt be quaſhed. 
1 Stra. 401. | | 
In 6.8. in an action by aſſignee of the ſheriff on a bail- 
bond: defendant made colour of a pretended agreement by 
plaintiff to ' ſtay proceedings, and had applied to ſtay the 
ame; but the agreement being denied, the rule was diſ- 
charged. Then defendant ed to be let in to try the 
merits of the original action, on payment of cofts ; which 
was ; adding, (as plaintiff was delayed of a trial) 
that the bail-bond ſhould ſtand as ſecurity. Plaintiff had ap- 
plied for leave to amend his declaration on the bail-bond, 
which defendant inſiſted, by the rules of the court, was not 
amendable ; but per cur. that is a miſtake, there is no ſuch 
rule, Declaratians in actions on bail-bonds may be amended 
as well as any other; the court perhaps may have refuſed in 
ſome inſtances to grant leave to amend writs of ſcrre facias 
againſt bail, where by ſuch amendment the bail might be 
deprived of the adyantage of ſurrendering the principal, as 
perhaps they might do in cafe of a failty ſeire facias quaſhed, 


199 


and a new one ſued out. Barnes 26. 114. 


On a common clauſum fregit, plaintiff declared againſt de 

fendant as — gry he pleaded' that — 
was never committed to him; upon which defendant moved 
to amend his declaration, by making it ſtand againſt defend- 
ant as executor, and on Payihehit-bP ende. Barnes 5. 
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110 Ot the Declaration. 
; Of amending the Declaration; &c. 


An amendment in a declaration, nee 3 of 
Action, refuſed. Sayer 234. 
* ——. — to ſtrike out 800 “. in caſe upon promiles, 
and to inſert 8000 f. every thing being 
F 
itle of the declaration amended according to the truth 
of the fact as to the time of delivering it. S. v. Par- 
minen and Barrow. 1 Hil. go. 
The court will not give leave to — a deckitation after 
the term next after the term in which it was delivered, 
1 H 1. 
| But a new count may be added within the next term 
after the delivery of the declaration, if not ene ter 
right of action. 
The pflaintiff after des pleaded, or es the end of the 
term; ſhall not add a new count to his declaration (as 
an indebitatus Zune, or the like) under pretence of amend- 
his declaration. Sayer 97. 15T. 172. 

— —— ed d n 0 
count within tro terms, — becauſe the plaintiff is obliged to 
declare within o terms, otherwiſe he will be out of court, 
and a nem count is the fame as a declaration, 1 Wulf. 223. 

Plaintiff moved in C,. B. to add a new count to his de- 
elaration, which was of Mich. term preceding, on paying 
colts : — objected, that by courſe a count could not 
be added after'the ſecond term, which was agreed to be the 

ice. But as plaintiff might diſcontinue, the court, to 

ſave the trouble of a new action, made the rule for the 
amendment abſolute, on payment of coſts of the plea and 
application, defendant having leave to plead de novo. Barne 
1 

eng given to amend the memorandum in B. R. by _ 
ing wg ares in term — though the action on a pens! 
Mat qui tam v. Eyland. 
V 
— x demerrerito it —v——ä th 
„ e ee 4 
v. Periam. Ld. Raym. 324. 
5 * All adde, to amend are upon payment of coſt, 225 


1 
5 Phe declaration was ordered to be ſpecia liy entitled on 
motion of defendant, to evable him to pl fe of inks 
n d * n 
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Df | the Declaration. n 111 


Of amending the Declaration, Fe. 


Leave given to amend the declaration by adding pledges 
and memorandum, making the declaration rac to the 
bill on record. Barnes 20. 

The teſte of an original was ack where it was teſted 
before capias to overreach a plea of tender : put in 2 La. 

1066. held, that the 2% of an original writ is not 
amendable, and ſaid to be ſo reſolved by the Houſe of Lords, 
with the concurrent opinion of all the judges ao conſide- 
ration of Gage's caſe, 5 Co. 45. b. 4 1:10:20 

But a return of a writ may be amended, * that is 
warranted by the award upon the roll, and therefore ee 
made different from that, it may be amended. id. 

And the 7% e of a judicial writ is amendable. Ye/. 64. be- 
cauſe theſe are but miſpriſions of the clerk. 

And à diſtringas, where a blank was left for the word 
dehiti, was amended by the venire, which was right. . n 


11 
. title of the declaration was achended by making it of 

a particular day, viz, the return day of the pluries diſtringas, 
which was ſued out to compel an appearance, and to which 
the defendant appeared, to let in the defendant to plead a 

dilatory plea, viz. that Mr. Wilkes was Outland. 10 lkes v. 
Earl of Halifax, in C. B. 2 Wilf. 256. 

In a qui tam action for uſury, the declaration: was amend- 
ed, by altering 1004, (the ſum ſtated to be lent) into à leſs 
ſum of 884. and this was after the record had been made 
up, carried down to trial, and withdrawn buck the plaintiff. 
Mace qui tam v. Lovett. — Rep. 4 pt. 283 

Motion in C. B. to amend the c — — after the plea- 
ll filed. Objection, that the motion ought to be to-amend 
the roll, and not the declaration; that the amendments 

prayed being very long, could not be made without defacing 
the roll, which ought not to be ſuffered. To which it was 
anſwered, that a vacatur might be marked on the roll filed, 
or it might be taken off the file, and a new roll of the fame 
number filed in its place. But per cur. That practice is not 
warrantable; and the amendment being ſuch as would greatly 
deface the roll, the amendment was denied. Barnes 8. 

All clerical or other miſtakes in a declaration or iſſue, 
may be amended by ſummons before a judge; the order made 
thereon ſometimes gives the defendant an impariance, and 
ſometimes ſubjects the party applying to ca, 

An order was made by a judge, that the plaintiff ſhould 
hays leaye to amend his declaration, in the particulars = 
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ths order annexed; "Defendants moved to. diſcharge the br. 
der upon the face of it for precedent fake. The particular 
the ſubſtance of the order, and therefore ought to be in- 
ein the body of it; and of that opinion was ths Court, 
I 
; Ges to amend continuances on the roll, by riking , out 
; general return, and making it a day certain, the action be- 
ing againſt an attorney. The court at firſt made a difficulty 
Dy granting the rule for the amendment, it being after judg- 


ment on demurrer: but on conſideration, continuances ing 
eee the amendment was ordered. 
e5 104 
enant againſt the affignor of a term, upon a covenant 


that mon leaſe was free from incumbrances, and that the 
S ſuffered, &c. and that the breach 


that at the ſeffions held at Che ames, the 
A was outlawed, On > Wy 5 a —— was 
King 


a it was not ſhewn in the time of which 

the outlawry was. Defendant would not give 

leave to amend Whereupon for plaintiff it was faid, by 14 
How: 37 9 ge md ok mien by lt 
2 78 was extended to the caſe in queſtion; and 
t this miſtake was the clerk's, in tranſcribing the record, 
and (iro, Car. 147. was cited. But per Holt, that was after 
a verdit. Then ur p62 05: it was ſaid, the words of the 
AS challenge of the party, which muſt be underſtood of a 
demurrer. Sed N for challenge of the party is for 
arreft of judgment. But it would be 5220 to ſpoil deſend- 
Nr. demurrer, when perhaps he demurred for this cauſe. 
defendant ſhould join iffue, plaintiff might amend; After 
er brought, after verdic! he ſhall — or aſter 4 plea-in 
abatement, becauſe that is not final. The amendment wa 
ore denied, but the- plaintiff had leave to diſcontinue. 

v. Wilbraham. Ll. 668. Salk. 50. 

.. \The courts cannot alter or amend any i ſus directed out of 


| but for any irregul therein, application muſt 
r en 


of claratio defends tled to 
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- And herein of changing the VENDE. 


LL real aftions—and mixed actions, as waſte, ejetiment, 
&e. are local, and muſt be laid in that E where 
the land lies. 
Actions of treſpaſs dure * fregit, muſt be laid in the 
county where the wrong was done. 
But tranſitory actions, as actions of debt, detinue, aſſault, 
aitity, "account, &c. may be laid in any county where the 
tiff pleaſes. 
Treſpaſs or Trover for 'g00ds—falſe inpriſonment, ſlander. 
232 . eſcape, deceit, or ws A 1 wr 857 5 
te 
laid in th 


inſt carriers by lanil or Moor 25 
Mons upon the cafe and crvenant, ought to 
proper 3 and not e Reg. eee 165 
attornies knowing] em out ma ſeve 
1 lying = y 2 
If che place where a bond or other ſpecialty + was made be 
Iiſcribed in the body of the bond or ſpecialty, the Venue 
ſhould regularly be aid in that county: but where the 
place is not mentioned in the body, it may be kid in any 


Al fuits on penal flatutes ſhall be laid in their 
county, and if, on the general iſſue pleaded, the offence be 
not proved in the fame county in which it is laid, the de- 
ſendant ſhall be found not guilty. 21 Fac." I. c. 4. 

2 — not changeable in an action for ſcand: mag. Lev. 56. 

105. 55 364, 3 W LS 2 * 215. 2 Jener 192. vis. 
Skin. 40. Salk 

0A gion for ſcand. mag. yr ol laid in 8? rddleſex,” and! motion 
onthe common affidavit to change the Venue to Suſſex—and 
Lord'Shafteſbury's caſe cited, where the Venue was changed 
from Landon into Middleſex. hut per cur. that was 'by 
reaſon of the great influence he had in London—and motion 
denied. Dube of Norfolk v. Mderton. Carth. Joo. © 

"Like motions denied in 2 Str. 807, 2 Za. Raym. 1418. 
Barnes 82. 

In Grornant the Venue not changeable. Taylbr v. Becket, 
Lev. 30. for the Venue cannot be Ange the action de 
on a al Barnes, 491. 

In an action of eſcape, it is not of courſe to change the 
Venue. Pry Hott. Salk. 670. 

Debt'for rent laid in London on a parot demiſe of lands in 
Kent, error e they 
never do it in debt. Stra. 858. Debt 
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Debt for rent againſt leſſee may either be where the land 
lies, or the deed was made; but an aſſignee is chargeable 
only on the privity of eſtate. Stra. 776. 

But detinet for rent againſt an executor, muſt be brought 
where the leaſe was made, becauſe it is for arrears in teſta. 
tors time: but when it is in the debet & detinet, for rent ac. 
crued in the executor's time, it muſt be where the land lies; 
but if iſſue be joined it cannot be altered, becauſe it is 
agreed to by defehdant. 1 Vent. 286. 2 

In covenant on deed for non payment of rent for lands in 
Kaitz laid in Middleſex, defendant moved to change the 
Nun, but was denied. For if local defendant will have 
adyantage, if tranſitory the Venue cannot be changed, the 
action being on a ſpecralty. Barnes, 491. 

Venue not changeable in an action for a falſe return. Salk, 


he court won't change the Venue for a carrier, for the 
neglect is rt. and not material where it was. Sali, 
670. otherwiſe 1 aps in diſceit, or where there is an actual 
„ bid. | : 
Venus not changeable in an action on the fatute of uſury. 
Andrews, 66. by 

"AQtion againſt the ſheriffi of London for falſe impriſonment, 
and laid in Middleſex, and the Venue was changed into Lon- 
dus on the common affidavit, but afterwards it was brought 
back into Middleſex ; it being ſaid, that the officer of the 
 Compter was ſubje to the ſheriffs, and ſo there could be 
no good trial. Salk. 650. - 

The action was laid in the county of Poole, and for x 
duty claimed to be due to the corporation. And on motion 
the Venue was changed to Hampſhire, it appearing manifeſtly 
there could be no fair trial in Poole. Mayor of Poole v. 
Bennet. © Stra. $74. 

Per cur. in Mylock v. Saladine. Burr. Rep. 4 pt. 1564 

are all of opinion, that in tranſitory actions the court 
ought tb change the Venue, when it ap upon the cir- 
cumſtances laid before them, that there is a probable ground 
to apprehend that-a fair, impartial, or at leaſt a farisfaQtory 
trial cannot be had. 7 


= , 4 
= 


Vine laid in London, motion to change it to Salop, on affi- 
dayit that the cauſe of action aroſe in Denbighſhire, and 
Satop was the next Engliſh county. Per cur. f cannot be 


done without conſent; and Juftice Denniſon (aid, it was 1 
5 nie 


wor? 4 
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And herein of changing the VENUE, 


1 pms , Mich. 8 Geo. 2. Lloyd v. Williams. Ld. Raym. 
* rule to ſhew cauſe why Venue Jhould not be changed 
nh Wales, on affidavit of ſervice, was made abſolute. 
2 Kra. 1270. es | | 
The ſame point, ——//addington v. Thelwell. Burr. Rep. 
2450. i 
IF ſeems, that it is meant thereby that the Venue 
ſhould be changed into the next Engh/h county. Will. 221. 
Ser, 48. 3-4 
Abe motion muſt be to change it into the Welch county, 
and not into the adjoining Engliſb county : becauſe the d- 
vit muſt expreſs in what county, and not elſewhere, the. 
cauſe of action ariſes, But after the Venue is ſo changed, the 
cauſe may be tried in the next adjoining Engliſb county; and 
therefore it cannot be changed out of the adjoining Engliſh 
county. into Wales. 2 Blackſ. Rep. gba. ; 1 
On motion to change the Venue from Briſtol into the adja- 
cent county, the court ſaid, take a rule to try the cauſe in 
the next county, the way is not to change the Venue, but 
to try it in the next county. 1 Vi. 27. 3 
Venue not to be changed into a county palatine. Stra. 80. 
Barnes, 470. 488.—But it was changed into Chefter, becauſe 
the court can ſend down the record by mittimus. Ld. Raym. 
1418. and vide 1 Fil. 222. | 
Venue not to be changed into a third county without con- 
ſent. Stra. 1216. N ; ya 
The court won't change the Venue into either of the three, 
northern counties preceding the Spring circuit. 1 Wii. 
L ; ; 
"The court won't Frange the Venue but into a county 
where the whole cauſe of action aroſe. 1 ii. 178. ̃ 
Venue may not be changed from a county at large, into a 
a and county. 2 Barnes, 388. 
ut it has been changed from a county at large into the 
city of London. Tbid, and Salk, 670. | | 
And it may be changed from one county and cit, into ano- 
ther county and city. , Pratt. Reg. C. P. 429- ut it cannot 
be changed into Hull, Canterbury, &c. becauſe it is not 
known when an aſſize will be held there; nor into the ci 
of Worceſter or Glouceſter, out of the county at large, beca 
the aſſizes for the city and county at large are held at the 
ſame place. But all this is in the diſcretion of the court. 
When 
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When the cauſe of action ariſes in Berwick only, the 
Jem it ſeems ſhould be in Nerehwnberland.” "Vide 
1930.7 nos tt bertel wc O07 Imi yo! 19119 ne 85 
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S in An gibn ß 
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ce, ſnall not: 22285 
though he would Fay ch e 
itr Ben as well as ty 
Dy 50 


—_— 
own Venue, 
Knce. - e F fe 8 
| The Fouus'may be 
48ions, on occaſion. Per Earl 2 lei” 
Ina'cranſitory nie at any ume Vefore' dot oat i 
affidavit made, * thedt then ptainchf's- een action Th: 
arofe'in-the county of A. and not in che of B. ns 
in the declaration, or elſewhere out of che 


of 14" 
the defendant may move the — — to the Nau 
which the court Il d. | J Bat ff we \plainkif 


will undertake to give materi 


Fol arifing i in che action fialt de there continued 
— 1 ul ning 120019 ont 
eee e able 
1 delay; ind 
the Foie may be chan in chi manner though the de. 
fondant comes im on the gt Michi 1654. G . 
Notwithſtanding defendant has ied for further tmp 
plead; he may move the court to «tie Venus in ch 
caſes where the Vine may be changed dy the eburſe of 
9 ieh 16 Gre. 2. C: B. rde dame pmatev n 
3015 TX 3 013 i vi Zavi 1 If Minn 


22 be changed after a zullge 'i order for ne 


plead in B. — in C. B. viu- * 
befor Ve jokes Be th time pen gen thee ſurhewits "6 
. ore a to 1 ) 
diſcharged, and no order niade. | 
But after an order for baff it may. Bund, U 
So after an Ader for an i „ . Burna, 82 galh 
But finde the fofegoing entes; it uus Been eld in- B. 
that's ſummons, or order for Lee pint; ſhall be 10 bat 
to a motion EAT Barnes, 469. Rob och 
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eee ber 
Ex- order for time to plead, defendant — = a ID 
jo grain ati and take notice of, trial at the. fitting 

re it came too late, ind Ot ee, 


him. Barnes, Tt HA AW 4 

Fe may ee ir 2 order 1 nr 
ice of trial ST | 

But in . v. Exchequer, Eg I. 1 

dd by th dene nib ich, Gf ng 

R after en a tied van — 
ier to take ſhort notice term tha motion 
ag ingonſiſtenſt with Ne 5 ow T £177 


Nas On application to the court to change de Eule, no ' 
8 is -pevollury to be in a9: the rode 
uty, or h l i. ens 75 Ache Hai i 
nete n 18 nge a Venue, an — 
og ek En fe ar ae te giue ſame 
ee in that county „ and 
4 . bound to give ſuch evidence, the | 
a nd gcnrBy oh hag da bbb oi 
Were the evidenee neceſſary to {uppart the action ariſes. 
. the plaintiff * ay "y Kenpo in Which 
n — — 4 4 F 5 e 
ere either party ſuggeſts ſpecia mathey or awar | 
— — „a copy muſt be given . 
er party in reaſonable time for ho to conſider before a2 
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Defendant muſt move to change the Janus before 
ad, So plaintiff muſt in like manner move to diſcharge 
me, on undertaking to give material evidence before 


> Oo. 


If may) not have time, becauſe the defendant may give a 


a at the Rene time he ſerves the rule to * enuth " 
v. Fiſber. Stra. 858. 98 | 


ant. has eight days in that term, he cannot dee, an). 
due Haus the nent term. pi v. Cray. S 


The defendants. he having pug in their: reren 
ng cauſe; why. the rr 
0 ow, made abſolute ; 2; the court held that the mg; 
the plen by inadvertency. was no, waiver, of the 
e. che defen dog ice l w their. plea on pay- 
of — Aa e changing the Venue 
Vor. 1. abſolute. 


unt dedi is entered. Bracas V. city of London. Stra. . 4. 
hlcation qr plea. N1@re tamen, as to the plea, for plaine,) 


F 2 2 be delivered ſo early ; in term, that the Gow 1 
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abſolute. 1 & 25 Geo C. B. | v. 
S 24 25 Geo. 2. Herbert Flaun 
_ Defendant iter obtaining a judye's order for time to 
on chffenting to rejoin gratis, and taking notice of trix 
at the ſitting After term in London, obtained a rule ni fr 
changing the from Londen into Eſſex, which was dif. 
TIES gh an order for time to plead: is gene- 
2 changing the Venue, yet if the de. 
n will conſent to take notice of trial in the 
where the action is laid, that conſent ſhall bind him, 
Be F the judge had known the defendant's, intention d 
racing to Eo. ak the Venue, he could have made bis order 
7 955 "prejudice to ſuch motion. Trin. 28 Geo, 2. Hunty 
Hay, anid Smith v. Gray. Suppl. to Barnes, 50, 60. 

- 425 the Venue is changed upon the common affidayi, 
the court will not alter it again upon an affidavit that the 
witnefles live in Scotland, and will not come ſo far as Ln. 
= 2 15 willing to come to Carliſle. Fakes v. Gale B. 

1 | 
i on motion and common affidavit had obtained ny 
. obene- the Venue from Middleſex to Cumberland ; and PI 
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the ad altered the iſſue yoga Rh ay Tm "If 
the f. 1 to the defendant's a 1 11 
ed for a rule to ſhew cauſe why the Venue 8 2 ork 69. 
mage back to Middleſex, which *. court diſcharged, bu ; 
7 365 6 %.. Boddington and others, Mich, 20 Ce 
\ Rule dane the worls of the affidavit, ver 5 
the rule was made, being that the action did ariſe i 
the county of Buck, and not in the county of Middle, 7 
elſewhere out of the county of Bucks, to defendant's fe d 
. and beließ, * is not poſitive, and therefore inſuffriem ifi pe 
arnes, 4 h 
R 1 
term, the court will not make a rule; for the plane”; 
oye has no time to ſhew cauſe. Pra. 426. tap 
Bat if the declaration be delivered ſo late, at *. 4 wes | 
dons ke ly ling wy | Wt 
th 
\g MIR ahee be bs made his clecion us 89, fry! ie 
enye, cannot rds change it. Barnes, 4 ji 


1 If the plaintiff is a harriſter, he may lay a 2 


30,098 e e ; for is anendance f. Ar 
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an obe continuallyin the courts at 7; eftminfler. 2 Show. 5 
| Med. 64. Styles, 460. _ 
al, BY Aid” if che defendant is a barri Mer, he may have 55 
7 ſide 312 into Mddlſex in any tranſitory action. 
dif. m 1 at latu has the like privilege in #) B. 
ne- Bari, &c. ate entitled to this privilege, though 1 
de- ¶ have diſcontinued practice, and have lived i in the country for 
the BY bme'years paſt. 2 Show. 242. ' 
um. Tue Vene was changed from Mo 175 upon the common | 
nd thbvit, that the cauſe of action (i ny. aroſe f in Hamp- 
rder But ng ünh g cauſe that lain was a barriſter, 
unter nd waſter i in Chancery, the rule was frag diſcharged. 
. 2 Geo: 2. WA 180. v. Wills. 2 4 La. Raym. 1556. 
avi, : . 822. 1 i | 
tte dar in C. B. — A 2 00 ne at "A or an Abet be plain- 
La: if," and ſues b y capias,, and not by writ of 6 e, the 
B. R ſm may be angel, Tot he fg thereby waived | 
; flege, and is to be conſidered only as a common a . 
"ay = Reg. C P. 420. Barnes, 346. 338. Pratt. Reg. 
7 _ 
veel i ras rei plan; lays the Venue in RT 1 
2) al not be change: ,—otherwiſe if 1 in Landon i 
not es. Barn, 479. 
d, but 4. - an attorney ſues by capias inſtead of attachment, 
Gen: þ robo hag to change the Venue in thoſe caſes where 
[2 wy ab Barnes, 479. 
: "moved to change the Venue from Middleſex i into 
2 if ſhewed for cauſe, ' that he was an attorney 


aller but it n ng that plaintiff had not ared 
but by N. C. His We the Venue Was changed. 


IF an attorney or officer of the court is 4 efendart, he 
hs no privilege conc "rife the Venue. rth. 126, 


a paigeitf, the hu Was altered u 1 7 athdavit, beca 

be matter Hole, and all the witneſſes lived in remote parts 

if the kingdom. bid. 
IE an attorney ſues by Capias, inſtead of © altachinent of 

Fivilege, the Venue ma We changed. "Barnes, 450, for*he 

waives his priv 


N ls another defendant 41 Stra. 610. 


and therefore had a right to lay his ae. in 


tw; 148. Barnes, 482. And even where an Ne 


kene catinot K the Venue into Mt rallies, where 
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—. n ſor 4 and battery 
A dir of off Kent Des 1 aid the } Fen Fl, van 


d th J ch 0 Otzon 
th fit he pi Fenn tale vas et de, e 1 4 N 
ht v. 8 4 E. Ne 


282. "all for the oe; of of Are Mere, is Clerk t x tn: udoe 
EY 8 to attend him at the 2 5 
2 voy 3 Weſtminſter, to, return Po 925 bc gm 

15 awell j. The privilege. of la aying | in Mi. 
2255 extends to Judge's clerks as well as to 2 5 at 2 
a , and attornies.. Salt. 670. . re ſued by er 

therefore the Yenue on. motion was, d. _ 


5 5 ® where an attorney is defendant, he may change 
the Venue into Middleſex. 922 1049. — But in 7 55 i 
is not alone 717 cauſe to FRG the Venue. 
Pratt. g. CP. 419. 
But note, Where all ſuch arſon ſue, or 70158 
FE 38 heirs, EXECUtrS, of e they Joſ fe 2 2 


BY caſts. hve the plaintiff cannot -pularly. move to 
the Yenue, he may do it in effect by moving to 
Ao it. was done in this caſe by f 1 out 


Ae un Wr exfing Middleſex. Strond v, Til: 2 Fre 


1162 Go | e 
| I's in the caſe of Rivett a Cho 3 
cdurt — — this amend e the 1 255 of 12 


W e ee ee 


Sire, 12 
e af by. it the ail 
ol bring hs his 55 1 55 ; months, and to lay 
. By laintiff's 8 attorney 
n kad of Na and the miſtake was 
not diſcovered till after pl wry and iſſue joined. On 
which the plaintiff 2 leave to change 1 Vue 
from London to Middleſex, which was ordered on payment 
of coſts. If the amendment could not be — the plain- 
tiff muſt loſe his remedy; he is now too late to bring a new 
ation. In an action upon a penal ſtatute, the court pro- 
bably would not interpoſe ; but in the caſe of a remedul 
law, the amendment muſt be made. Cook v. Shone & al. 

Barnes, I 

Plaintiff having laid his action in London, with a profert 
* toſtamentary from the biſhop's court 22 


And herein of Changing the Vs NUE. | 


obtained a rule to ſhew cauſe why he ſhould net amend the 5 R f 
1 


lter declaration, wy laying the Venue in Northumberland ace 
ben BY of London. On ſhewing cauſe, the court diſcharge 
Yon rule, it not being uſual 10 amend the Venue at plaintiff's io 
acht Fant _ where the action is confined by a& of parlia- 
Au. ment t rticular cou by, and plaintiff by miſtake lays it 
50 460 oy county. 8 Sib tontat debts tollow the perſon 
of the debtor, Mpoclalties are afſers. where found. In this caſe 
17 the, amendment ſeems to be to mike good an ad Winſtra- 
is 51 „ en probably i is void in law, 3; 


1 , 


Wie IN way \ * 


lay W De 95 Fer. 8 
| 165 . plaintiff declared in Mall defendant bear 3 
& additions in abatement, that he Was a 1 5 


nt and not a yeoman, as called in the s 
tiff rep PEE nr 5 ginal i iN lacito prædi 0 in Gloucefter- 
"wherein defendant is called a pavnbroker. Demurrer 
de, On argument the court held, that contntantys of the 
iginal writ in this caſe are ot neceffa ; but that on an 
Bua in Glouceſterſflire, Paint canriot proceed in ano- 
ls county: nor 1200 thi court” any juriſdiction Th N 4- 

her under this original in Glouceſterſhire Defendant may be 
brought in after the capias retuthed nn off Inventus ; by a Wo 
. into an ns other county; but plaintiff muſt done and | 
pos to his ori rina writ, and in the fame ] 

ment 
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quod breve-caſſetur,” "Bates, 166. ; 
7 5 * motion to change the * e — 4 be * 
wards laſt CNY of term, becauſe there is” y left. then 
Gu 757 


An adzit of one of defendant's is gangen tot ang A 
nition to change the Venue. Barnes, 482. 4h 
er- 


And note, If Plalntiff, in order to retain 4 YHus 
ee 


fakes to give e | evidence 25 he-coun 80 
Wd it, and at the trial does not, . 


Bae ale Rep. Won,” Ac ths be en 
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1 Of witonitiving. 
Of n the Kring and of ene 


PROCEEDINGS. 
FP 10 25 8 o op, 7 * gh SL 
may diſcontinue th I 0 
Ae % mon. a. the My 


—.— 

M7 My I and decleration, 38 
225 e t moved to ſtay the proceedings, the try 
1 of f return, ho i: menſem paſche, May 19, not. be. 
erted in r but the day after. Ide gꝗueſtion 
— 4 MW r defendant was too late to move ? But as he 
came before interlocutory judgment ſigned, the court held 
Da 5 gry. made che rule to enen 
A pati would, diſcontinue after Jae 97 gre 

Vie . in court. r 1753+.;. Saxby v. 
a 


rn d 7 Aru 1 
. 2 51 Which wat made to ſhew N why 


not be ſtayed till 1 Fae 0 
gage tho fol. 15 former action for the thing, to 


2 was diſcharged as e ot. e Court 
will not make ſuch rule in any caſe _ 2 5 4. 


Berne 125 (moved "to Giſcontinue,” on paym 3 55 vr 


: ment on demurxer for him (but not. * — on e- 
9730 a, ON error brought, but not 79 9 5 in. But pla 


Nor ro e paying coſts on the Pu 


2 J l 


a demurrer e 
ed to het the IEF with 5 
but. 12 —— to PRO: on ies Bs 
i? recutors,. and as raters pay "colts on . 


rr. 5 511584. Barnes 169. Where they havg 
ought their action wrong ; as where one exe- 
cutor brings n aftion in his own name when he knows 
that ey do no are 75 1 Blackſ. Rep. 451. but otherwik 
not pa 

E. on A of plaintiff adminiſtrator, to di 2 

ut payment of coſts. Action was an gjeciment, and 
wo did not er defendant's title till the record 
came down. to trial; when finding it good againſt 1 
celine - going. t to. trial. ——The motion was granted, on 


nner 


* | - 
** 12 


— 


tn di 


ing 


Ot Ditcontmumng., 123 
gf diſcontinuing the AcTion, and of ſtaying 


PROCEEDINGS, 


lintiff's agreeing not to bring another action witho 
kw; but . 57 2h faid it was not a matter of 

hut depended entirely on the tranſaction being fair, a 
0 laches on part of plaintiff Wie, This caſe is the 
fronger, as plaintiff had undertaken to try the cauſe 


ſr tho 
Aru. 112. | | 83 
— avowant had juſtified under a diſtreſs for rent. 
Paintift, demurred to avowry, and on argument there was 
judgment for avowant. Then plaintiff moved to diſcon- 
tune, but was denied: The queſtion determined on the 
lemurrer being upon the conſtruction of the act of parkia- 
bent, which is the merits of the caſe. Barnes 169. 
Rule for judgment ft, &c, after argument upon à de- 
murrer and joinder to dant's plea, and motion for leave 
„ diſcontinue denied. Turner v. Turner. 2 L4. Raym. 856, 


C Barnes 169, 


If plaintiff diſcontinues, it is always on payment of 


Plaintiff obtained a rule to diſcontinue on payment df 
clts. *.. Defendant moved to diſcharge the rule upon an affi- 
lit, that he had been a ſecond time arreſted for the fame 
auſe of action, before the rule to diſcontinue was obtained, 
The court refuſed to make any rule. Plaintiff may diſcon» 
ine at any time. Barnes 169. 5 Ol n 

The plaintiff after a verdict 1 or à writ of 
enquiry, cannot diſcontinue without defendant's aſſent. Per 
tht, Carth. $7, After ſpecial verdi& plaintiff cannot 
late leave to diſcontinue, in order to adduce freſh proof 
in contradiction to the verdict. 2 Blackſ. Rep. 815. 

Action againſt defendant by a wrong name, to which he 
pleaded in abatement : Thereupon, without more, the 
paintiff declared againſt him de novo, by his right name; 
o which defendant pleaded auter action pendent. On which 
plaintiff moved to diſcontinue his former action. Per 
Har, tis too late to do it now. Ld. Raym. 1014. 

Though it is not uſual in any caſe, except in ejetment, 
e i e 
1 4 


„ 


Of ie ther Ag iN and of ſtaylng 
; DREAMS. 


en the 
din the | aceedings in à ſecond ace nue. 
ite fande kaufe, eil the caſts off the firſt are paid. Mel that 
ah. 2 B . | jt m 


nob ad Rum! 

In a ga tam Iction bn the te of uſury, the deſendant 
moved to ſtay proceedings till notice giverr of the plaintiff, 
— the rule to ſhew cauſe being ſerved oli 
plaintiff's: attorney, he gave notice that the plaintiff wall: * 
abroad, but was ſtill going on with the action. After which: 
it was moved a ſecond time to ſtay. proceedings till his re. 
turn, or ſecurity given for coſts, which is the reaſon the 
rule is founded on: And on hearing plaintiff's counſel i 
was granted, and ſecurity was given for the coſts accord. 
inen. Vat qui tam v. Green. Stra. 697. 

an action on the caſe it was moved, on an affidayit 
that deſendant did not know the plaintiff, that the plain. 
tiff's attorney might give an account who his client was, 
and where be lived. But the court. refuſed it, ſaying, it 
— never been done but in a qui tam. Braceby v. Dalim, 
Ire. ky ad #74 ai M dt 145 

AS uo of B. R. was ordered to pay coſts, where 
plaintiff could not be found. Stra. 402. © . 
Infant ſued by guardian, and defendant moved that plain. 
tiff's 1 might give notice to him of the place of the 
guardian's „on affidavit that he did not know him, 
and that he had heard that he was of mean circumftances; 
granted. Et per cur. It is often done in caſes of qui tan, 
and infants, Tomlin v. Brookes. 1 Will. 46. 
After notice of trial and regularly countermanded, plain- 
tiff obtained a rule to diſcontinue on payment of coſts. Wl /i|+ 
After the notice of trial, and before the countermand, i,. 
witneſs for ' defendant, who reſided in Landon, ſet out for iI 
Hork aſſizes: And queſtion was, Whether the expence of 
this witneſs could be allowed defendant in coſts? The" | 
court held, that as the countermand was regular, coſts for Wl 
this witneſs could not be allowed. Barnes 307. 

Treſpaſs for taking a gyn, and after not guilty pleaded, 
plaintiff moved to diſcontinue on payment of coſts. The 
nen upon affidavit of his being a juſtice of the peace, 
and in execution of his office moved for double coffs : * 


r Dirrontinuing. 129 
Of diteohtinuing the Acridn, and of "Qaying 
Pberzpinds, 


the queſtion was, Whether it Gould . done by 1 * 
ſuggeſtion? And the court on conſideration held, that this 
being 4 diſcohtinuatice with leave of the court, obtained by 

nue, they — make this a part of the terms. "And 
that difered if from the caſe af = wr or neg he 
it muſt be done 27 Why of AW ANG Stra. YG a 
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Of !Nowrrors inc for not declaring; 


Sid bis 4 

F the plaintiff does not declare before the end of the 
enſuing term after the writ is returnable, [and defendants 
ye appeared and filed bail of the term in which the proce 
is J if che ſuit is by Bill in H. R. a nonpreſt 'may 
be without entering any rule to declare or call for 4 
tion ;' and the defendant ſhall have his coſts, Sai. 
„ 2 2 $-gye oP 
But if the ſuit be by original in B. R. the practice js the 
find id i 2B: which is this. © ge ee 
I plaintiff does not declare after the end of the enſuing 
term after the writ is returnable, and defendants have ap- 
peared and given a rule to declare either at the end of the 
ſaid enſuing term, or in four days after, and * demanded x 
declaration by note in writing, the defendant may fign : 
—_— at any time in the vacation of ſuch enſuing term, 
not after, Hil. 2 Ann. Mich. 1 Geo. 2. C. B.— 
325 | 


= 


ww 
— 
SO 


Harr. New Prat. B. Et per Maſter Owen. 
A nonproſs may be ſigned, though the declaration ſhould 
be | after the = of the ogy War 12 Mad. 217. 
| itat was in e, and one a nonproßs, and 
it was held ſufficient 1 l. Ibid. "g wats 
But it is ſaid that the practice of By R. is, that if a de- 
claration is delivered after the ſecond term, but before: 
nonproſt is actually figned, you cannot afterwards fign 1 


_ | 

defendant did not file bail within two terms, and 
intiff did not declare after the end of the ſecond term; 
before the third term defendant filed bail and entered a 
nonproſs. On motion to ſet it aſide the court referred it to 
. the Maſter, who was of opinion, that a nonpreſt could nevet 
be figned unleſs bai! were filed within the two terms, Holme: 

v. White. KX. B. * N 11 Geo. 3. | 
Wb A latitat was awarded againſt four defendants, the plaintiff 
was nonſuited by every one them „ ornate. for not de- 
claring againſt them in two terms; and 3205s. coſts awarded 
to every one of them; but it was bell ill. — For fer 
Holt, c. j. though the plaintiff might declare againſt them 
ſeverally, yet as the writ was awarded againſt them jointly, 
and the plaintiff was nonſuited before any declaration, there 
ought to be but one nonſuit for all of them, Com. 74. 
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In replevin this does not ſeem neceſſary. Mich, 1654. J. 16. 
If 


o» „ 


. X 
t enen nde 


E Of NoneRossING for not declaring, 


we I defendant removes a cauſe by habeas corpus into B. R. 
re cannot have a nonproſi for want of a declaration. 7 


Executers and adminiſirators pay coſts upon being nonproſ ? 
19 ſor want of declaring in due time, 4 Burr. 1 ee 


E W502) coſts for not going to trial purſuant to notice given by 


% en. But on a nonſur they do not pay coſts. Co. Fac, 

| 19. 4 Burr. 1584. | DIVE BS 
the 2 If a priſoner is ſuperſeded on filing common bail, if 
ol be can ever ſign a nonproſs? In C. B. plaintiff muſt 


8 declare in two terms. Reg. 1654. /. 15. EH. N. & 
V8 M. /. 3. 14 & 15 Car. 2. ﬆ& 845.0 Geo. Is 
Mr. Cawper clerk of the rules in B. R. doubted whether 
he might not ſign it as ſoon as bail filed, becauſe the 
laintiff had not declared within two terms; but that 
ms impoſſible, —— But 2. If he could not ſign it at 
the end of two terms after bail filed? Vide Priſoners, 
. poſt Vol, 2, 0 | 


In aſſumpſit againſt tue on a joint contract, if one pleads 
knkruptcy, the plaintiff may enter a nonprofs as to him, 


an don't diſcharge the other, and that is the proper 
re N of doing in ſuch a caſe. 1 il. 89. Nele and Chif- 
ont ah Ingham, in error, B. R. — And vide 10 Anne, 
| 15. fe 3. | 1 
als In treſpaſs againſt ſeveral, the plaintiff may enter a non- 
erm: /s to one or more, and go on againſt the reſt, hid. * 
"ur ſhere defendants ſever in their pleas, the plaintiff be- 
{> fore the record is ſent down by ni/i prius either before or 
| it to ere 8 g 
never (Ker iſſue joined, r a nonproſs againſt one, and go 
7:1 n againſt the reſt : but where they do not fever, he can- 


not enter a nonproſs as to one. N Y 
In B. R. the plaintiff's attorney was ſummoned before a 
t de- .de to produce his client, —and the judge made an order, 
nes that unleſs . him within a month, the defendant 
ſhould by conſent be at liberty to ſign a nonproſs. He did 
"em et produce him within a month, and the nonproſs was 
ointly boned ; and on affidavit made that no ſuch man as the 
82 plaintiff could be found, the court on motion made à rule 
won the attorney to pay the coſts; and aſterwards, upon 
a affidavit that they were demanded and unpaid, the 
court granted an attachment againſt him. Gym'v. Kirby; 

J. 16. "tra, 402. | y ri IG. 


1 


Motion 


Of Neprnoseine for not declaring, 


3 was made to ſet aſide a” non for 
of u declaration, which had been cf fk 
country,” and not of the agent in town. It 
was upon ſhe wing cauſe ſworn, that the plaintiff's attorney 
in dhe country agreed that the demand on him ſhoald de re. 
gular, Per cur. Let the 'nonfireſs: * ſet aſide. No agrer- 


ment of country attornies can vary the practice of the court, 
All tranſactions of — kind muſt be in town. Barnes 311. 
Aſter a or nonſuit, the phintiff may cominence 


another action for the one cauſe; — but after vetraxit he 
cannot, — for a retraxit is a total relinquiſhment of the uit 
and a compleat diſcharge of the action, and is conſidered a 
a departure in ſpite of the court; and uſed to ſhew that the 
laintiff ceaſes to proſecute his ſuit for ever. Whereas 1 
For nanſurt is n- bar to another on, but 1 
may be pleaded as fuck. 1 . 08. „ 
After a 1 to an action wherein — was hel 
th Becta bail, — and a new action brought, the defehdant 
may be held to ſpecial bail alſo. Stra. 439: Turton v. 
Hayts.——=But'it is the Practice in G. 5 to discharge af 
common bail only. eK *. Gn 
A . is in the n of a final Judgment; and i 
in the ſame manner by making àn incipitur on 1 
15 half-crown ſtamp and roll, which the clerk of the 
judgments will mark; after which you may kuk n 
coſts and ſue out execution, or Fring an aQion agzink 
the plaĩntiff on the judgment. y 
4 An attorney cannot enter a retraxit.. Cnux v. Lau, 
Lu. Rayniioggs; It muſt be done in propria 5 
But an qrebiney may; enter a a remiſſt danina. * L R. 
11 & g JL 2139 K 15 "> 4 Ky 07 
3 retraxit * be in pf 3 it is a een 
yexiuniciation- of the ſuit, and the entry is, vert & "flttur 
fe \ndlle ultorias profeqith and therefore” if it is be ry 
it is error. A 0 
Amd as to/a 'retyaxit the raleigh gut Pao Vie 
ibi, amplius repetert win poteſt; and therefore a retruri 
8 a bar £6 any ion of equal nature, — 
cauſe or duty: but a nonfuit is not. 
Two joint obligors, one was ſued, and as to him a N 
2 was entered, and aſterwards obligee ſued the other, 
and he pleaded che retraxit ; and my better opimon ws, 
N O El. 5 580, 014408 


4 Of Ne, Her aber Declaration, % 90 by, 
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{1} N the Kites 5 21 there can be no Special Imporlanc 
1 55 leave of the court. Eaſt. 5 Anne. 
£ proceſs, is not returnable —— the third ory ad 
ndant. is entitled to an {mparlances + 
But if proceſs is returnable before the third, return of temp 
and declaration is delivered or filed, and notice given before 
n the defendant is not entitled to an 
Alter an = pe — Heel en tv 
an Imparlance, general or 
tatus is no plea, becauſe. by craving an Imparlance, it 45 


— or laſt return of term, defendant is engitled wn Im- 
" JE. 

PIE proces, is returnable the firft, zcond, or third return, "of 
term, and plaintiff declares in London or Middleſex,.; and 
de deſendant lives within twenty miles, of Londen, he ſhall 
— win. Four days after declaration delivered. 7 rin. 8 
e 


Bur if plaing'f declares in any other county, or. defendant 
hes above twenty miles from London, the defendant. ſhall 
dead * . days aſter enen delivered, ang. no 

＋ lance. Geo. 2. a 211 
' defendant. pleads. in abetement in-# ſubſequent. token. A 
hecial ſmpariance muſt be procured within the firſt four days, 
viuch. the prothonotary grants of courſe if the defendant is 
entitled to an 2 Pract. Reg. for 2 Hol. r & 

If plaintiff — his declaration. and pays eo, beten · 
tant ſhall have no Imparlance. Pract. Reg. 18. 

War o Imparlance after a — rule to plead. 2 Barnes 

1» 208. , ' 24 5 y 

Imparlance denied. where, notice had bean ſerved, though: 

Morley on the declaration. 2 Barnes 182, ao gs 8 


Imparlance in real actions. 2 Barnes 2. 


= in guare impedit after peremptory rule * plead, 


J. 13 14 Geo. 2, The court would not grant an 
lance, thou 95 the declaratian was delivered, after the E ffagn 
day 9 (vis: 4th June] there having been a mee to 7 
ater which there can be no Imparla nc . 

But this argues, i no ſuch peremptory ale dhe practice 
would have given an Imparlance, as the declaration was dew 
livered after £/bign day of term. But obſerve this is not in 
1 9 or Middle — Ibid. 18 5. After rule, M. 1 Ges. 2. 

1 4 


he was not ſemper paratus. Giles v. Hart. Garth, 43Je0- 18- 
Ia th the Common Pleas, if — is not KB ins, till the | 


re 181. FHitztuilliams v. Bp. of Hereford and others. 
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defendant was entitled to Inparlance till ch, 3 Geo. 2. took 


it away. Ih egy 2d ot nant 
26th April 1763. In a caſe ariſing in Middleſex, the 
wriv being returnable the laſt return of and dec lau- 


mien delivered within tw˙•⁰ days of Eafter,” à judge made aw or- 
der for an Imparlante till the firſt day of next term, and al 


condavies affirmed-it to be the —.— Ct 
c y ray January 26, 1764. On ſummons, for Imparlanc 


till next term, che writ being returnable che laſt day of 
Aﬀechaelmas term preceding, and the bail having juſtified the 
_ freed day of the then Hilary term, and declaration delivered 
afterwards'on that day, the judge ordered Imparlance accord. 
ingly, becauſe the plaintiff ought to have delivered a decia- 
ration te bene eſ before the term. And the next — Ba 
Parambur' the ſetondary was aſked as to this practice, who was 
_ dlear"that the 7mpariance was rightly granted, as plaintif 
ſhould have delivered hit declaration de bene eſſe, and given 1 
_ rule to plead [but not have demanded a plea, for that might 
waive the exception to the bail] and that declaration de bene 
—— have been ſo delivered before the Eſeign day of n, 
even delivery in ſuch caſe on the Eſign day would have 

been too late. FIN 4 191 CE! 

In an action for words, importing that plaintiff was gui 

ef the murder of A. B. defendant moved for an Impar 

till next term, on affidavit that a proſecution — on 
| In 


againſt plaintiff, for this murder, (committed on 
ſeas) in the Court of Admiralty, and he would probably be 
tried for the fact before Mich. term. The rule to ſhew caule 
made abſolute. Imparlances are in the diſcretion of the court, 
and it may be of ill conſequence to enter into evidence con- 
A this murder, in the action for words, before trial of 
the Barnes 224. F | | „ended 
Deſendant appeared to be a lunatic, by affidavits of his 
wife and Doctor Monro, and a commiſſion of lunacy was 
roduced- under ſeal in Chancery, teſted a few days before. 
Co ordered on hearing the attornies. Barnes 225. 
An Imparlance fo ſpecial -as to fave all exceptions to the 
juriſdiction of the court, cannot be entered without leave of 
the court: nor can a plea to the juriſdiction be pleaded, after 


an appearance by attorney. Grant v. Lord Sondes, Eaft. 16 
Gr 3. 2Blarlf. Rrp. 10944. H bu 
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Of A ee Abatement, 


1093 ..C i* 
wade When to be pleaded. — 


10 Pla i in " Abatement can be pleaded oes a common im- 
lance... Eaſt. 5 Anne. And ſuch plea. muſt be 
within four days, though a rule to plead is not given. 
Ws. 3 1 Wilſ. LAT: > And Sunday is to be counted one 
days, unſeſs the laſt. EH. 5 Anne. 
* 7 lia in Abatement muſt be pleaded within the firſt four 
the Lays after declaration delivered, or left in the office; though 
0 — to plead be given, unleſs defendant gets a ſpecial im- 
mw 2 Prod. Ree. 286. 2 Vol. rules and orders K. B. 


eln. nd C. B. 63. . 
Mr I the declaration. is delivered ſo late in term, that the 
was lefendant is not bound to plead to it that term, he may 
ntif within: the firſt four days incluſive of next term plead any 
en lea in Abatement, or to the juriſdiction of the court, as of 
ight F term, Eaſt. 5 Anne. So he may, in C. * if 
bene 1 a ſpecial imparlance. Barnes 334. 
bm, EE in Abatement after bail-bond forfeited. Salk. 19. 
have The plaintiff may. enter a Mil capiat per Billam or Breve 
| ifter 4 Plea in 1 without paying . 1 Barner 
uilty 9, 190 | 
ance A defendant can never have bios ditatories ; ; nor will the 
gon courts ever give leave to amend a Plea in Abatement. "I 
high There are pleas dilatory, and pleas in \abatement, though 


are all called by the latter name. The order of them 

us. 1. Lo the juriſdiction of the court. 2. To the 
Ahle of the plaintiff; which two are dilatory pleas. 3. 
In abatement of the writ, count, &c. 

As to what pleas in abatement, plaintiff muſt plead i in 
jria perſona, and what he may = by e ma 
A. Com. Dig. Doc. placitand. N | 
All pleas to the  Juriſdifion, conclude: to the cogninaiice 
of the court, praying Judgment, f the court will . N 
ther. cognizance of the ſuit.” 

Pleas to the diſability, conclude to the perſon, by praying 
12 » if "the ſaid d. (the Pe ge nt | 


And pleas in abatement, when the ſuit. is by ping con- 
dude to the writ or declaration, by praying * judgment * the 
R vrit or declaration, and that the ſame may be gudſbed. —— 
hut if the action be by 4:/,, the plea muſt pray C judgment 
501 of the bill,“ and not of the declaration; the bill here being 
the original, and the declaration only a copy of the bill. a 


What 


What Pleas bee er an Ari. 


BAVIT, and what not. 


BY.4 5 Ame 6. 16. « No diltory pes hall be x6 


« ceived in any” court of record, unleſs the 
< fering ſuch plen do by prove . 
<«< ſhew ſome probable matter to the court to induce them 
<. t6 believe that the fat of fuch dilatory plea is true.” 


by attorney is fi eg. 6. 
de requiring only probable cauſe to 
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endeavours to ouſt the court 

299. Still. 25 1 a 4. to * 
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i ae banner e on Barnes, 34 


res no adi ak rs 
on the fage of the declaration. Pr appear 


Cepit in alis loco does not: Nor med i © pleaded in fre 


days. 2 Barnes 281. Dre 
Perel demurrer by an infant does not, becauſe it is neither 


4 „F ˙‚ ane Amur. 


4 he Goa not. Ram. 1418. Sed Pratd. 
* 225 151. cont. vide ry Fort.” Hatch =} 
Cannon. in C. B. 10 Geo. that this plea cannot 
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- we is * A in cbatement 
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» the judgment is pere 
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n put the whole . 75 
8 be might ha in chiefs, © 
tis an 7 File that he had no — defence; and there 
) nne mend ought to be 
n . — w. whether his 
* true of falſe A. Wn 2 Show. 4. 


Flndant r ig een and plaintiff demurs 4 
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. Wh ud Judgment, upon the —— for plaintiff, 
* 8 e ondeas oxfter awarded, becauſe every man 
He 2 3 of l, which he he leaves 
3 
2 1 pes ah: in N tha A court. will give 
2 Judgment, becaule there can be * utter in abate- 
be, "He; the matter of abatement be dehars,. it muſt be 
is. ales 4 55 the 1 Me notſes 6 Wi. Salk. 
10. 


D Beete nomer in abatement t9. an con of 
ſurgfit ; 2 mf that he is known as oe 06 
7 E e, br d thereupon iſſue was | 
but the; jury, did not aſſeſs the _ | 

 fuch; caſe, 2 court cannot order a writ of. enquiry, to 
eſs to ſupply the omiſſion of the former jury in 
t alleffing them, but a 5 ' facias de neue mut 8 2 1 
Sl would lie againſt the. ; Jy. Won he wrzt of 
were they to ge © exceffive damages, that POF: 10 

LIE 2 mo would lie: Ha” Fe) 
giren quiragrous da 
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found 11195 him, a venrre facias de novo mult + 
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134 7 Of; Pleaving in Al | 


ed upon a fact in a plea in abatement, and verdict theregy 


1 
” 


Of the Judgment upon a Plea in ABATEMENT; 


for the plaintiff, the * is ae rt rec 
Upon a judgment o reſpondeas ouſter detendant has four 
days time to plead, but this is ſaid to be in the diſcretion of 
WC a 

© Defendant pleaded in abatement nul tic} perſon in rerum 14. 
tra; aintif replies, that there is, viz. at eln gr 
Demurvrer inde and joinder, in which he prays go gment an 
his damages, which being in chief is wrong, for it ought u 
be, that he may anſwer over. Anon." B. R. 1 Wil. 302. 
If a defendant pleads in abatement, and conchudes as | 
bar, that concluſion makes it a, plea in bar, and in fuch 
cafe judgment final is given; and not only a reſpondeas ci 
So when a plea begins in bar, though the matter be in ala 
Fie nt, and it Lncludes in abatement, yet it is a plea in by 
and thereon judgment final ſhall be given. Vide Ld. Ran 
1018. and authorities there cite den. 
-. Defendant pleaded miſnomer in abatement, as to the xd 
dition. He was ſued as a Barenet, being only an Efqui 
The 'plea was badly pleaded. But the court awar 
* uſterius niſi, &c. Lord Raym. 1178. 

_ Defendant pleaded auter action pendent in abatement, u 
began his plea with a petit judicium de narratione, and cor 
cluded it with unde petit judicium de narr. pro eadem © 
pendente, tt quod narr. caſſetur. And on demurrer, 

rayer of judgment final, the court (abſente Holt) held itt 
be K ver ; and gave judgment final on the firſt opening. 
Raym. 1205. ſed. q. for it ſeems it was only a plea in a 
„ | | "© WS 
© Aﬀer'a plea in abatement, no exceptions can be taken! 
the declaration. Carth. 172. „ 

© Defendant pleaded in abatement; plaintiffs confeſſed tl 
lea to be true, and entered a 11 2 * per breve. 
Judges in the 'Treafury, held in this caſe, that plaintiff ſho 
not pay colts, Allen & al, v. Marcy. Barnes, 120. 


T7 HERE fronchiſes, either by letters pathnt or pre- 
ſeriptidn, have a privilege of holding pleas within 


fore them, they muſt demand conuſance ;—for a defendant 
mot plead it to the juriſdiction, becauſe he is arreſted by 
ie King's writ : But where the King's writ doth not run, 
defendant.is not legally convened, and therefore may plead 
o the juriſdiction. 4 nfl, 224. A _ 
As the demand of conufance is made againſt the general ju- 
fiction of the * uperior courts, and againſt the admini- 
tation of juſtice therein, the claim is always nicely looked 
ito, and the ſuperior courts tie them down to the ſtricteſt 
ice and form imaginable in demanding it. 

For the better anderankeia of this matter, it will be 
ſary to ſtate the differences between inferior juriſdictions; 
ch are of three ſorts : = Tr 

The #r/t is tenere placita, or a privilege of holding plea, 
ch is the loweſt; and is a concurrent juriſdiction ; in 
ich caſe the plaintiff may proceed in the inferior court if 
will; but that does not deprive the ſubject of having 
e cauſe tried in a ſuperior court of the King's, if he 
ues to remove it by certiorari, habeas corpus, &c. 
| that for good reaſon; for, if it were otherwiſe, a man 
comes by chance into an inferior juriſdiction, might 
Jad there, and detained in gaol a long time for want 
x | 


eon ir Jui ſdiction; if the courts at Vgiminſter entrench on 
p heir privileges, and they would have the cauſe determined 
our thi 


1d nt i ä { ring ts; TEX 
| The ſecond ſort is conuſance of pleas, which is by gtant to 
kj D Uh of the franchiſe, 4 hi alone can take advan- 


of the privilege; for the defendant cannot plead it to 
juriſdiction of the ſaperior court; but the lord, by his 
lf or attorney, muſt come in and claim it. And mough 
lord oughit to have it, the ſuperior court is not ouſted, 
the plea remains under the controul of the ſuperior court; 
day is given upon the roll there to the patties to be in 
inferior court at a day certain, and the parties are com- 
anded there, and the tenor of the record is ſent for the 
[ror court to proceed; and if juſtice is done there, all is 
ul; but the record remains above: — But if juſtice is 
t done there; as if the court will not proceed upon the 


tf may have a reſummons, &c. | | 
The third fort are exempt juriſdifions, as where the King 
ats to a city, &c; that the inhabitants ſhall be ſued with- 
tte city and not elſewhere; Such a grant may be pleaded 
Joe juriſdiction of the 2 court, if there is a court 

2 there 


Ok kiatming Conilante. 135 


prefixed, or if the judge miſbehaves himſelf, &c. the 


Mens n e 
2 * 1 » 4 


— * = 
A v4 4 * 
2 
n 
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* 
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there which can bold plea of the cauſe. Nö one but the 
defendant Himſelf can take advantage of this: An 
if he is fued there, he muy waive his privilege,” and te. 
move brig by bor embeds habeas carpurs Ko. Vide La 
e muſt be bande in the 72 inne or at the 
LF party has. ' Vide Burr. Rep. 4 pt. 2824. 
55 Sin of conuſance by the Univerſity of Oxfo 

4 dowel, os * late, after plea pleaded, a 
replication tendering an Rule to ſhew caufe why ty 
claim ſhduld nbt be allowed; was diſcharged. Barnes 246, 
None is bound to claim ronnſance, until he is intended h 
lu to hie forte legal potice of his franchiſe being entrenci 


In order to dur a claim of n it, ſome laches To i 
1% Min out be ſhown, and that he gr chin | 
ſooner after ſueh notice as above. 

1 of conuſance muſt be entered upon che record 

thing ſtated with great exactneſs and preciſion tut 
to take away che juriſdiction, as it may be demurred i I. 
— facts therein alledged controverted by pleading, 2 
4 Un 
— cannot be claimed of any 7 that was no 

M at the time of the grant. 14 H. 4.2 

Comſance won't be allowed, where treſpaſs &c. is brouf 
againſt aforeigner who has nothing within the franchi/e, k 
day” = oblige a ſtranger who has nothing to anlve 
22 Af. 8 

Ae e actions between the ſchalars of the univer 
Oxford and Cambridge, the univerſity ſhall have an 
ee ; xr arm their charters, confirmed by act of p! 
ment, they Ol have juriſdiction over the perſons of ti 
Goin of aeg, muſt be made before an dere 
m of co em m ore an 
muſt be made firft day the party has in court, even u 
the return day of the wr, if the cauſe of action Ru 
therein; if 4 then upon the ven 
caration. Vide 2 Will. 413. 1 2 
"The univerſity of Cambridge claimed conuſance, and ff 
duced the certificate of the Chancellor, that the parties 
of the univerſity. And upon a rule to ſhew cauſe, it 
odjected, that the claim ought to be entered upon a roll 
3a an off it to verify the certificate ſhould be produced; 
at opinion was the court, and diſcharged the 1 
Sa then it was too late to make a new claim. Pater 
v. Graham. Stra. 810. Vide the caſe of Fler v. Ha 


2 Ld. Rapm. 4a. 


Oft claiming Conakance; 137 
The-univerſity is not intitled to conuſance, unleſs the de- 
ant be reſadent in the wnivey/ity ; and there muſt be an 
ieee 44 * : 

Conuſance may be demanded though the defendant be in 
je cuſtody of the marbal. Vide Ld. Raym. 135. 

As to claim of coniſance, and what is or is not accounted 
coming to claim canigſance; ſee the cate of the King v. Agar 
| 22 Burr. 4 pt. 2820, And Ld, Aangfelu's 
ginion therein. 4 N. 1 1 
(muſance muſt be demanded before full defence is made, 
Rf. Ent. 128. or imparlance prayed ; for theſe are a ſub- 
ion to the juriſdiction of the ſuperior court, and the delay 
$2 laches in the lord of the franchiſe. RON 
Cmuſance will not be allowed if it occaſions a failure of 
ce. 2 Vent. 363. 3 Lev. 149. Or if the action be 
12.1 againſt the perſon himſelf who claims the franchiſe, 
lels he N alſo the power in ſuch caſe of making another 
ge. Hab. 87. 0 

Mete, The diy of an attorney continues after a claim 
{ comuſance, but not after a writ of errgr brought. Lord 


1 


8 Of demuning Oper, 


. 14 D. abs * 


F the action is on a bond, deed, of uber ſdecialyy, Fe 
fendant may demand oyer, that is, to hear it read to hin, 
and have a copy of it, if he demands it, and cannot be 
_ compelled to plead till ſuch time it is given him. 
The demand ra: is in this manner 


A. B. v. C, D. in | 
The nd demands oyer, and a copy of the twriti 
20 8 gatory, m 9 el in the declaration in this caufe, ang 
Condition | thereof under-written, 


\.. Your's, &c. 
To Nr. J. M. plaintiff's attorney. Fa | 
If a bond is brought i into court, cer is NY only th 
Arit term, for afterwards it is adjudged in the pollciions 
the party. The ſame law of a recognizance which is ; 
pocket LL? 3 Keb. 76. Downs v. Duckworth. But o 
Other records which are 5 in Ste oyer is grantable 1 
time. Fi ide Ld. Raym, 
hen the fait is by bull | jn Þ you cannot have ger 0 
the bill :—But when the ſuit Is * original in B. R. th 
deſendant was not bound till late to plead, till ayer and 
copy of the original was given him if demanded.— But j 
Karl nsfield, et cur. Mich. 20 Geo, 3. we will never gy 
eyer of an original writ, as it cannot be prayed but for th 
purpoſe of delay. 
Neither court, at this day, will give oyer of the origin 
worit; becauſe now the — rh comes in upon meſne procek 
as the-capias, &c, and there is no original writ iſſued cut: 
the beginning, as there uſed to be formerly. Nor wouldth 
defendant be at all benefited by craving oyer at this day of t 
.. original writ :. for formerly when the oh pak writ was ſprer 
in the fame roll with the writ and count, if a variance apper 
between the writ and count, the defendant might have plead 
end in abatement, demurred, moved in arreſt of judgme 
or brought error. hut the courts now hold, that when ono 
a defendant is rectus in curia, there is an end of the my 
- proceſs. If he would claim oyer, it cannot be of the ny 
- proceſs, but muſt be of the original. writ; and which, % 
is not ſued out, might be made conformable to the count 
And if applicaticn in ſuch caſe was made to the Mg er of 
rolls, he certainly would not refuſe to order a righ t erigi 
W ning 1 394- 


Eaton. 


* Oyer is given by delivering a copy upon dl penny 71 
paper, for which the party delivering 1 is entitled to have 4d. f 
Meet, beſides eyer. 0; 


% 


Oyer cannot be after an imparlance, though ſaid in 2 Lev. 
ie &., 142-1 Bro. tit. Oyer 16, &c. that it ſhall. not be after im- 
> him, | porlance, to another term. N . 
Ot de After. an imparlance, defendant demanded oyer, upon 
which the plaintiff demurred.—Per cur. The demurrer is 
il, — for the defendant having demanded oyer, &c. he 
ought either to have it, or to be. ouſted of it by the rule of 
the court: But there cannot be a demurrer upon the de- 
mand; he ought to have counterpleaded the demand of the 
ger, and the judgment would have been that he ſhould an- 
ſwer ine auditu, &c, And it was reſembled to an aid prier, in 
which the plaintiff cannot demur, but muſt. counterplead, 
Mayor and Commonalty of London v. Goree. Trin. 27 Car. 
by Rc 3 Keb. 491. 2 Lev. 1442. 
If the plaintiff would conteſt the giving oyer to the defen- 
fant, he muſt demur or counterplead the oper. Per Holt. Ld, 


Rm. 970. 8 
er muſt be demanded before the rule to plead is out. 
Pratt. Reg. _ 299, Though there is good reaſon for 
ger afterwards, the court will not make a rule for it. 
Barnes, 329. a i 
nl can be demanded afterwards, plaintiff may ſign judg- 
But if defendant has eight days time to plead, he may de- 
mand oyer at any time within the eight days, though the rule 
to * is expired. | 
defendant claims oyer of any thing whereof he is enti- 
tled to have oyer, and it is not delivered to him in time, he 
ſhall have ſo many days to plead, after the rules are out, as 
be demanded oyer before the rules were out. Stra. 701. 
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ug Prag. Reg. 301. Barnes, 157. 185. 

1 Defendant had two days time to plead, after which he 
Pra emanded oyer of the bail-bond, [the action being by affig- 
bleu nee of the ſheriff on the bail-bond] which demand being af- 
gmen ter the time for pleading expired, the plaintiff looked upon 


it as a nullity, and ſigned judgment, which was held regu- 
r. Barnes, 326. „ Hibs 
If defendant pleads without craving yer, in a caſe where 
de might have had oyer, he ſhall not have oyer afterwards, 
Ruled in C. B. Eaft. 26 Car. 2. % Dau en 
profert is made unneceſſarily, yer ſhall not be given. 


e my 
e my 
h, % 
count 
r of 
6rigin 788 

If defendant makes a profert, and plaintiff demands oyer, 
defendant muſt give it the day after demand. Rules aud or- 
unf #15 B. R. and C. B. 1 vol. 95. 1 Barnes, 168. 
4d. p. 5 
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Upon cyer ae —— of the Whole 

. RN Meu inert ſubſcribe 

and indarſed upon it. 2 Barnes, 200. 

If defendant prays oyer,' and — — delivers a plea 
without making the ojer- part of it, the plaintiff may make 

up the iſſue with oper e for the pleadings: are ſup to be 
ore tenus at bar, and record is made of what is done there. 

70 a 2660! 

Denial 2 here it ought to be granted is erry, 
* granting where it 2 not. all. 498, 
d. 70. 5) 

T 1 ndant is party to an e himſcl, he 
, ought not to-demand eher, but ſet it forth himſelf; and if he 
demands oyer;: and plaintiff gives it imperfectly, it is at de. 
fendant's peril. Salt. 498. and vice verſa. * 
Ouyer of a deed cannot be (diſpenſed: with, Gen 
p plains bas Joſt it. Soreſiy v. Sparroaw.' 2 Ftrui. 1126. 
Per Holt C. J. — a record of the ſame court i; 
by "pleaded in abatementy and plaintiff demands cyer of that re. 
cord, and it is not given him in convenient time, the plex 
ought not to be received, but the plaintiff. may a judg- 


een his rule to plead—and: judgment for tiff wa 
given, unleſs cyer the next _ Theobald v. Long. Carth 
"4, £4. Rey. 247. 
lea in abatement was auter 1 — in the ame 
court for the ſame cauſe. Replication nul tiel record, : 
2 that the record may be inſpected, dem. r 
i apes nt for plaintiff; for being a record of the fame cou 
the Rlaintif might pray that it might be in as in D. 
227. Which was . precedent here. Et per cur. Upon 
| this plea plaintiff might have prayed oyer of the record, an 
for Want of it, might have figned judgment, which is the 
_ _— a v9 of proceeding : but Bl in ay r 8d ought 
not to be ſigned, but only a reſpendeat 0 or failure 0 
A is not enen, OT ticket, _ = 
Baade n a releaſe, with. 2 rior Shinn; > 
1265 November. Plaintiff craved oyer, and for want 0 
it ſigned judgment on the/14th—and it was held, that thi 
1 Judgment was regularly ſigned, and that from the '12th U 
the 14th was a reaſonable time for defendant to give 9% 
and that plaintiff had no need to apply to the caurt to k 
aſide the plea'; for after yer claimed by plaintiff, defendan 
is bound to verify his plea. Pratt. Reg. C. F. 8 0 
168. Nep. and caſes of Pratt. C. B. . 
Debt on bond. Plea ſetting out the — which vn 
een articles, which Wert, that the * ſhal 
rnvll 
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Ot demanding Oper. 14 


forniſh the defendant with ale and beer to be ſold in his 
houſe at ſuch prices; that he ſhould take it of nobody elſe, 
but might be at liberty to take any other liquors, (malt li- 
uors only excepted) and what ſhould not be paid at break - 
ing up the trade, and were undrawn, ſhould be taken back; 
and then defendant pleaded performance: plaintiff replied, 
that by the ſame articles it was further agreed, &c. demurrer 
and joinder, and judgment for defendant; for plaintiff cannot 
alledge neywy matter in the articles, without ſetting them forth 
upon yer. Stra. 227. 2 Saund. 411 1870 


= 


Defendant craved oyer of letters patent, and did not ſet them 
out, but pleaded nil drbet. Plaintiff made up the iſſue; with 
the prayer and oyer at the head of the | plea, and demanded 
to be paid for it. Upon which defendant; moved the court 
to expunge it. And the court held, that the defendant, 
aſter oyer, was not bound to ſet out the letters patent: but 
that if the plaintiffs would avail themſelves of the letters 

nt being fet out at large, they ought to do it, by pray- 
— — be inrolled at the — of — 1 — 
ought not to do it at defendant's expence, Miauer's Comp. 

tam v. Forre. Stra. 144. 

Where the bond or deed is in the hands of a third perſon, 
the court, on motion, will oblige him to give oyer, and pro- 
duce it. JVhite v. Earl of Montgomery. Stra. 1198. Sid. 


If an indenture be loſt, and there is a counterpart, the 
court will compel the party to ſhew his counterpart, and he 
to plead thereto, otherwiſe = will grant an imparlance. 
Cro. Fac. 426. Sid. 386. 2 Keeb. 430. ; 

When the defendant prays oyer of the bond and condition, 


and it is entered in hæc verba, the condition becomes parcel of 


the plaintift's declaration, and it is not part of defendant's 
plea. Curth. 513. | 
Action on bai}-bond by the ſheriffs of Middleſex, they 
declared in the plural number as ſheriff ; whereas both make 
but one ſheriff, Defendants pleaded a ſham plea, to which 
plaintiffs demurred. —On the argument, exception was 
taken to the declaration, for the above reaſon. / But per Cur. 
advantage might have been taken of this upon oyer of the 
bond and condition; but as the bond does not appear upon 
record, we cannot take notice that it is a bail bond. And 
ſo, judgment for plaintiffs. ||. Raym. 1135. | 
In the King's Bench a plaintiff in his replication may take 
advantage of a condition of a deed pleaded, though of ano- 
ther term after the deed pleaded was brought into court, be- 
cauſe his replication runs © Et prædict. A dicit, &c.“ as of 
the fame term—but in the Common Pleas he cannot take ſuch 


advantage 


142 Ot demanding Dyer. 


advantage in his replication, becauſe in C. B. they enter an 
imparlance to another term. Bull. Ni. Pri. 253. There. 
fore in the Common Pleas, if plaintiff would take advantage 
he ought to crave oyer, and then ſet it farth if he is not party 
to the deed if he is, he ought to ſet it forth himſelf. id 
 Wymarts Case, 5 G. 75. and peſ under title “making up 
the Iſſue. 7b o 5 Din n 9 
Since the term to avoid entering the ſeveral continuances 
of buſineſs, is reckoned as one continued law-aay, the deeds 
leaded ſhall be in cuſtody of the law during the whole term, 
Eeing che dey wherein they are pleaded, and being then be. 
fore the court, any one may take advantage of them. Bur 
us they belong to the cuſtody of the party, if the deed be 
not denied, it ſnall go back to the party after the term is 
over, and then nobody can take advantage of it without 2 
new prufort. [5 G. 74. ] But where the deed comes in and 
- 4s denied, it remains in court till the plea is determined; 
therefore while it is tied up to one court, and is impuſſible to 
f de removed, it ſhall be pleaded in another without ſhewing, 
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7180 In B. R. 


* all proceſs returnable, 
ce fir/i or ſecond return 
Ii. e. before the third return] 
of term, if plaintiff declares 
in London or Middleſex, and 
defendant lives within twe 
miles of London, the decla- 


ration may be delivered with 


notice to plead within four 
days after delivery, and de- 
fendant ſhall plead within 
that time. And if plaintiff 
declares in any other county, 
or \defendant lives above 
twenty miles from London, 
the declaration may be deli- 
vered, with notice to plead 
within eight . after. And 
if defendant does not plead 
within that time, a rule to 
plead having been given and 
expired, and a demand in 
writing of a plea having been 
made, the plaintiff may ſign 

Geo. 2. 
Ik the procels is bailable, 
the declaration may be deli- 
vered de bene eſſe, with like 
notice to plead reſpectively as 
above : But in all caſes — 
the proceſs does not require 


bail, and the declaration is 


delivered de bene eſſe, it muſt 
be with notice to plead in 
eight days after delivery: and 
if deſendant does not file 
common bail, and plead within 
the eight days [a rule to plead 
having been giyen, &c.] the 
plaintiff may ſign judgment, 
and a demand of a plea is not 
neceſſary where the declara- 
tion is delivered de bene efſe, 
Mich. 10 Gee. 2. 


When Defendant ought to PLEAD, 


In C. B. 18 2 
The ſame rule in this court 
Mich. 3 Geo. 2. [except that 
the day of delivery is inclu- 


five; whereas in B. R. it is 


excluſive; And the ſame 


nty practice on all proces return- 
able the third return of term, 


b Tr. 7 Ges. 3. But a de- 
claration muſt be delivered 


four days before the end of 


term, excluſive of the day 
of delivery, to have a plea 
of that term. So that where 
the proceſs is returnable the 
third return of any term, ex- 
cept it be Eaſter term] the 
declaration muſt be delivered 
de bene eſſe, to have a plea of 
that term, elſe there will not 
be time. 


The ſame in this court on 
all proceſs returnable as above. 
Mich. 1 Geo. 2. Mich. 
Geo. 2. Eaft. 3 Geo, 2. 

I and 7 Geo. 3. 


And 
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| When eng ought to PLEAD. 


- And vide the fats nie Trim. 22 Geo. * Its R. ente under 
| title Of delivermg the declaration d- 

But note, in all the foregoing caſes the Jaration muſt 
be delivered at leaſt © the end of term, exclu- 


C\ 
we 


» * 
7 * 


five of the day of , otherwiſe defendant will be en- 

titled to an imparlance. Note on Reg. 's & 6 Geo. 2. 
ITE there muſt be a plea de. 
in writing, of defendant's attorney, before plaintiff 


' can Judgment; atchou notice to plead be upon the de- 
fa in ju 1 Wilf. B. N. 734. I Geo. * B. 
. ot ry rw 

tins an order, or is bound by rule of court to plead by a 

pvrrain time, 26 for | inſtance, the ff of next term, 

may nt on he f de ndant's plead- 

* Ne new rule. Rep. nd Caſe —— 

„67. 147 u Dai 

Where alk has given a rule 50 plesd, and bas been 
delayed from ſigning judgment by an injunction out of Chan- 
ery, aſter the injunction has been diſſolved, he may ſign 
without giving a new rule. warn + 
Nur terms are elapſed after declaration ivered, the 
Seleclant ſhall have a whole term's notice to plead before 
1 can be entered againſt him, unlcls the cauſe has 

n ſt Tmun#tion, 

"Plaintiff cannot ſign judgment for want of a plea, gl 
the afternoon of the } ater the — ou. | 
If defendant does not plead according to the rules of the 
court, ſo that plaintiff may en —— i atv 

if, after the rules are out, the defendant do 

- Sa before the plaintiff hath entered his — 1 

plea is to be n and the plaintiff ought not then to 

enter his judgment. If he does, on application to the court, 
fuch judgment will be ſet aſide for irregularity. Lil. Re, 


298.” | Supp. fo 2 Barnes, 39. 
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Of the GeneRAL. Is808, 


IRA in Bar are of two n general and e- 
cial the general is a direct negation of the charge 
in the declaration, and is called the general iſuν; the form 
of which muſt be according to the nature the bang as 
non aſſumpſit, nil debet, not guilty, G 

Defendant is to deliver bis plea in writing on trelle þ 
ſtamp, to plaintiff 's attorney or agent in town; but if his 
be: «then the plea * be lelt in che 

Os ; | 
Noa general iſſue need have a counſelor rricant's ſi tu 
to it, nor need any of the N which Age 
mount to the general iſſue. ** 

Omperuit ad diem to a beil-bond. Gen ar demeſne, 
Plus ada, adminiſravit, by an executor or adminiſtrator.— eins 
per deſcent, - y an heir Mul tiel record. 2 Blackſ. Rep. 816, 
Per minas. —Salvit ad diem. Ne ungues executor, or 
miniſtrator.— Payment of Rent —and infra etatem : but this 
— yo to have an Wee annexed to e it. Pratt. 
Al — i B. R. 8 2 connſel, or @ ſerjtant's 
hand; in C. B. a 1 $ hand ; and all Nea r 
to/pleas muſt alſo 

If a plea, which: pay to be 2 by a counſel. or for- 
jeant's hand, is not ſigned, plaintiff may ſign. judgment: 
but if there be two — .. and one pleads the general 
iſſue, and the other pleads ſpecially, and bath are on the ſame 
paper, though the ſpecial plæa is not — 2 cannot 
__ the general iſſue, and take, j both. 

he does, the "the judgment is — — ;. and if exe- 
cution be ſued, reſtitution ſhall be awarded: but hes Pn 
tif may in ſuch caſe regularly. take judgment him 
who pleaded ſpecially. 2 Lil. Reg 299- 

In the Common Pleas, though 7 replication is not ſpecial, 
yet if the plea be ſigned by a ſerjeant, the replication mult 
alſo, propter dignitatem : becauſe no attorney or apprentice 
can anſwer a ſerjeant, 2 Will. 74. 
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3 Df Meabing! 
Of paying Money into OO. 
HEN' che diſpute is not whether any thing at all ig 


— 


| due to the intif, but only how much, the' defendant 
before the pleads is 'at' hberty to move the court for leave to 


pay ſo much into court as he thinks is really due to the 
aintiff: on which the court makes an otder; that defendant 
have leave to bring into court the ſum he moves to 
pay in ; and upon ſuch rule made, if plaintiff accepts there- 
of in full diſcharge; the ſum brought in ſhall be paid out of 
court to the plaintiff or his attorney, with 2 up to that 
time, to be taxed by the Mafter if in B. R.— by the Pro- 
thonotary if in C. B.— But if plaintiff will not accept there- 
of, che money ſhall remain in court,” and the amount there- 
of be ſtruck out of the declaration, and no evidence given 
thereof upon the trial: and if upon trial of the iſſue be- 
tween the parties, the plaintiff ſhall become nonſuit, or the 
jury ſhalt not aſſeſs damages to the plarntif/ exceeding the 
ſur ſo brought into court, then the plaintiff ſhall have no 
cofts, but ſhall pay to the defendant or his attorney /s, to 
be taxed, Sc. But if the jury give more, then the ſaid 
ſum ſo n goes towards ſatisfaction of the 
I $5 es 1 | | | } | q i 
Upon payment of m into court, plaintiff's 
muſt be — with * for ſo doing, with the 
general iſſue, 0 | 3 n 


Aſter drawing up the rule — paid into court is 
for paying money into court, paid to the Prothonotary. 


you pay the e to the 

figner of the writs, who acts | | 
or agent to the ſe- 

condary, who by rule, Eaft, 

5 Fac. 1 is the officer ap- 


pointed for that purpoſe. 


On paying money into court, the officer is entitled to 
205. for every 1001. paid in, and ſo in proportion for every 
greater or leſſer ſum: but when a ſum under 101. is paid 
in, he takes only 2s. and 25. for the receipt. The mo- 
tion for paying money into court, is a motion of coutſe; 
ſigned by a counſel or Poems, which if in B. R. muſt be 
taken to the clerk of the rules; if in C. B. to the ſecondary ; 


who will make out the rule, a copy of which is ſerved on 
-plaintiff”s attorney, upon leaving the general iſſue with * 
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Of paying Money into-CourT. 
If the term is expired, you apply for a judge's order to 


warrant the rule. 1 50 
If plaintiff accepts the moneys his attorney gets an ap- 


pointment of the Mafler or Prothonotary to tax the coſts 
on the coy of the rule, and ſerves defendant's attorney there- 
with; and if after taxation, defendant does not pay the 
coſts, plaintiff proceeds as if no money had been paid in, 
for. he cannot under the rule move ſor an attachment. 
otra. 1220. Hefe aff 40 1711 | 

Money may be paid into court upon the common rule, 
after the rule to plead is out, at any time before plea pleaded. 
Barnes 279. but it is not allowed to pay money into court 
after plea pleaded. 1 Wilſ. 157. „ D 90 
But after the general i//ue pleaded, the courts on motion 
have given leave to withdraw the ſame, in order to bring 
money into court and replead it, upon terms, ſo as there is no 
delay to plaintiff. Stra. 1271. 1267. Say. 316. Supp. to 
1 42. 2 ud wif 10 "x — N 
ayment of money into court, is an acknow nt of 
being lade to the — Burr Rep. 4 pt- 2640. 8 | 
If plaintiff declares in indebitatus aſſumpſit on an agree- 
ment, and defendant pays money into. court, he admits the 
agreement; that is, if the declaration is on the agree- 
ment only. But if there are other counts, as money bad 
and received, or the like, he may pay money into court 
on one of thoſe counts, and then he will not admit the 

validity or extent of the agreement. 12115 
To an action by an executor or adminiſtrator, the courts 
formerly would not allow defendant to pay money into 
court; becauſe the executor or adminiſtrator is not liable 
to coſts, as appears by Salk. 596.—but now the courts. will 
allow it; and if ſuch executor or. adminiſtrator proceeds 
for more, and does not recover, he ſhall pay coſts. Stra. 
796. Barnes 280. zug 16d) 101 benz 
Leave was granted to bring money into court on the 
common. rule, and plead plene admini/travit, and the general 
iſſue to the whole. 2 Barnes 2334. EDA cus 
If plaintiff proceeds in the action, after he has taken the 
money brought in out of court, and then diſcontinues, he 
ſhall not have his cg even, up to the time of bringing the 
money into court. Say, 196. but where plaintiff refuſed, 
the money, and proceeded, the court admitted him after-. 
wards to take the money out of court, on paying de- 
| ebe 
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bring money into court is, to prevent vexation, and make 


_ cond is outlawed, the third not bring money into court, 


Of paying Money into Cour r. 


W Q_ gg. Barn 
280 


a The court will not ive defendant liberty to bring money 
into court on ſome the counts in the declaration, and 
demur to the reſt for the reaſon of making the rule to 


an end of the cauſe. Pract. Reg. C. P. 256. 
in C. B. the court gave an adminiſtratrix leave to 
into court 


on the common rule, with re. 


the other counts. Barnes 276. X 
ſuffers judgment by default, and the ſe. 


v. Panchiman. 2 Blaciſ. Rep. 1029. 
| defendant has paid a ſum into court, and iflue is 
Joined, the court will not afterwards give him leave to pay 
more money into court. Barnes 282. 
- Defendant had brought money into court on the com- 
mon rule; plaintiff would not accept the ſame ; but pro- 
ceeded to trial, and was nonſuited. Upon which defendant 
moved in the Treaſury [in C. P.] that in regard as plain- 
tiff was out of court by the zonſuit, he might have the 
money back, and produced the poftea. But the PEI 
that by having paid money into court, ad- 
mitted, that plaintiff was entitled at all events; and there- 
fore defendant could not have the money again. Aſter- 
wards plaintiff brought a new action, the court made 
a rule, that plaintiff might have the money brought in, if 
he thought fit: but if not, that the money brought in 
ſhould remain to the new action. Pra#, Reg. 250. Rep. 
and Caſes of Prafi. C. P. 36. 
be like reſolution in à ſimilar caſe as above, and leave 
given for defendant to bring more money in to the new 
action. Prat. Reg. 252. 

Original defendant obtained judgment of nenprofs, and 
then brought debt on that judgment for the coſts, in which 
he had judgment by default; and afterwards brought ano- 
ther action of debt on this laſt judgment, and therein alſo 
2 jud Which laſt judgment the original plain- 
ut moved to ſet aſide, on bringing into court the debt " 

I coſts 


fs 0 
rule, 
pro 
theref 


vo 
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e of the ſecond judgment. On ſhewing cauſe againſt this 
le, the court thought that he himſelf had given the firſt 
rrovocations and had been , guilty of the fri laches; and 
here fore diſcharged the rule, but without cos, directing ex- 
ecutjon to ſtay, as the money on the former judgment was 
mid into court, in order to diſcountenance lch oppreſſive 
o voceedings. yon on. V. Stone. 2 A Rep. 7 > a 
Y Money was paid into court; plaintiff proceeded and re- 
covered a leſs ſum. Whereupon defendant moved, that he 
„ ncht have the money out of court towards his coſts, and 
it was granted. Barnes 280. | 5 
t, Alter regular judgment ſig ned, though ſet aſide, defend- 
d int emp dane leave to bring money into court. Barner 
81. 285. e | | , 
% Judgment, was arreſted, and conſequently no coſts on 
t. echer nde. But the court ordered the money brought into 
court to be paid to the plaintiff, Barnes 284. =” 
1 Money was paid into court, and before trial plaintiff 
ay + whereupan defendant moved to have, the money paid 
hack. But the court was of opinion it ought not to be pail 
m- eck. The courts, have not yet one ſo far, as to order 
ro. ment in ſuch caſe to the plaintift's executor; but it ſeems | 
ant raſonable ſo to do, if the executor is willing to accept it: 
nd after trial it is plain, the executor is entitled to the 


9 GH ww 


% noney paid in, though a ſmaller ſum is recovered; Had 
eld, ant lived and refuſed to accept the ſum paid in, and 
ad. 


ud gone to trial and been nonſuited, yet the defendant could 
ot have had the money back out of court, plaintiff being 
ntitled thereto at all events. Barnes 281. 

In C. B. 374 was paid into court; plaintiff proceeded 


\ "if {Wnd recovered, a greater ſum, and then became bankrupt. 

of de Agnes moved to have the 37 J. paid to them: but 

t in - AH MOVER to 37 | 
antft's attorney inſiſting, that as he had been the means 


if obtaining a verdict, he ought firſt to be paid his bill and 
ots. Whereupon the court ordered his bill to be taxed 
nd the amount thereof to be paid out of the money, an 
he reſidue to be paid to the affignees. Supp. to Barnes 11. 


| ( 


150 Ok Pleading. 
In what Caſes Money may be brought into | 


CouRT. 
N any action on a policy of — m may be 0 
I brought into court. Stat. 19 Geo. 2. c. 37. /. 9. / it | 
In ejeftment for non-payment of rent, the tenant or a. Ml ve 


ſignee may pay into court oll the rent in arrear and cofts, and cb 
— ſhall ceaſe. 4 Geo. 2. c. 28. 15 dif 
Aſter judgment againſt caſual gjefor, and before any vrt 
of volleſlion executed, the court made a rule to ſtay pro- 11 
ceedings, on payment of all-rents and cofts. Stra. goo. the 
In ejectment by mortgagee, the mortgagor may bring the ; 
principal, intereſt, and coſts into court, and the court will !. 
make a rule to ſtay proceedings. Stra. 413. ren 
In debt on bond with a penalty, defendant may bring into mo 
court the principal, intereſt and coſts due on ſuch bond, er 
which ſhall be deemed a ſatisfaction, and the court may gine ] 
judgment. 4 & 5 Anne, c. 16. . 13. the 
This ſtatute does not extend to bonds conditioned for gn ] 
behavieur, nor for performance of covenants ; ſo that to (uct fuft 
bonds money cannot be brought in. Barnes 231. 233. and 
Condition of a bond was to pay 40. by 5/. per ann ord 
and defendant had leave on the ftat. of Anne to bring . Ba: 
arrears of 5 J. per annum into court. Stra. 814. Pena 1 
of a baftark bond may brought into court. 2 Blackſ. y lea. 
1190. Kin 
Condition of a bond was to pay money by in/lalments, and | 
the court gave leave for defendant to bring the money d twe 
by that inflalment into court: but not to ſtay plaintiff fro an 
figning his judgment, for the penalty incurred by non- pa and 
ment of the inſtalment. — But although plaintiff in ſu J 
caſe may ſign judgment for the penalty, the court will noi the 
let him take out execution, until the payments become due and 
Darby v. Wilkins. Stra. 957.—But in C. B. on a bond . abſc 
4 — an annuity by inſtalments, a rule was made abſolute be 
to proceedings, on nt of the 31. (the only inſtal 4 pr 
mc oe) and coſts. — 288. 3* ( 581 ( 
In debt you cannot bring money into court, unleſs it is 267 
non-payment of rent. Barnes 198. Pract. Reg. C. P. 25 i 
Nor in covenant, unleſs for non-payment of rent. Bari den 
282. : f ö Lor 
In covenant and breach for non-payment of rent, and ni the 
repairing, c. it was moved to bring in ſo much for th the 
rent; and as to the other breach, that plaintiff might pro law 
ceed as he thought fit. Et per Trevor. All the judges hag is, 
agreed, that it is but reaſonable to allow it; that it dof © p 


Dt Pleadingg 18355 


In what Caſes Money may be brought into 
CouRT. 


hot differ from debt for rent : for though it be, covenant, yet 
it is covenant for payment of a ſum certain; The ſame di- 
verſity was taken between covenant for a ſum certain, and a 
choſe incertain. Hott. C. J. Hil. g M, g. ſaying it did not 
differ from an indebitatus aſſumpſit. Salk. 596. 

In covenant the breach was aſſigned in a ſum certain, vis: 
11]. for not dreſſing corn, and leave was given to bring in 
the money on the common rule. 2 Barnes 229. h 

Two breaches were affigned in covenant amongſt others: 
1. For non-payment of rent. 2. For 5l. an acre advanced 
rent, for ploughing meadow ground, and the court allowed 
money to be paid into court on thoſe breaches z but not ge- 
nerally. 2 Blackſ. Rep. 837: | Bos 

In trover for money; the court will give leave to bting 
the money declared for into court. 1 Stra. 142. | 

In trover for goods, not being ponderous; the court has 
ſuffered them to be brought in: but that is diſcretionary 
and where they have been ponderous, the plaintiff has been 
ordered to ſhew cauſe why he ſhould not accept them; 
Barnes 200. 

In actions on penal ſtatutes, the court on motion will give 
leave to pay the penalty into court with coſts. Walter v. 
King. Tr. 31 Geo. 2. 

Money was allowed to be paid into court generally on 
two counts in debt, for penalties on the game laws, being 
an action popular, and not a qui tam. 2 Blackſ. Rep. 1052. 
and Stra. 1217. | 

Rule to pay money into court; and have it ſtruck out of 
the declaration, upon payment of coſts in an action for uſe 
and occupation, was diſcharged as to the coſts, but made 
abſolute as to paying the money; the action appearing to 
be brought and kept on foot very oppreſſively. Burr. Rep. 
4 pt. 578. 1 

3 cauſe why the defendants ſhould not pay 
2670/1. into court, on two of the breaches aſſigned in an 
action of covenant on a charter party [viz. for freight and 
demorage] and the ſame be ſtruck out of the declaration, 
Lord Mansfield obſerved, that in motions of this kind, where 
the defendant applies to pay money into court, and to have 
the demand thereupon ſtruck out of the declaration, the 
law ariſes upon the fact, and the true and ſenſible diſtinction 
is, „ that where the ſum demanded is a ſum certain, or ca- 
e pable of being aſcertained by mere computation, without 

| 8 2 leaving 
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In what Caſes Money may be brought into 
a CouRT. a 


< leaving any other ſort of diſcretion to be exerciſed by the 
<« jury, it is right and reaſonable to admit the defendant to 
ec pay money into court, and have ſo much of plaintiff's de. 
« mand upon him ſtruck out of the declaration; and that 
cc if plaintiff will not accept thereof, he ſhall proceed at 
6. his peril.” Burr. Rep. 4 pt. 1120. 

In an action for dilapidations, the court refuſed to let de- 
fendant bring money into court, and faid it was like treſpaſs, 
where you cannot do it, though you may tender amends, 
Squire v. Archer. Stra. 906. | 

In a ſpecial action on the caſe for damages done to a Chaiſe 
let to hire by immoderately driving, money was not allowed 
to be paid into court. Stra. 787. : 
Like motion denied, in an action for injuring common by 
burning turf. Anon. 285 

Denied alſo in an action of account, Anon. 


Df Pleading. 


Of pleading a TENDER, 
Plea of tender ought ſtrictly to be pleaded in the ſame 


manner as a plea in abatement, viz. in four days after 

declaration delivered, if delivered four days before the end 

of the term: and if delivered four days before Eſſoign day 

of a term, then it ought to be pleaded within four days of 

that term, as a plea of laſt term. Carth. 413. Salk. 622. 

2 Barnes, 284. 

eſs of this rule is to be diſpenſed with in 

particular caſes, as if the defendant lives at a great diſtance 

try, ſo that his attorney cannot deliver the plea 

in due time; the court will, upon ſuch reaſonable cauſe, give 

further time to plead a tender, as of the term in which the 
declaration was delivered; but ſuch application ſhould be 

within the four days, or at leaſt as ſoon as it poſſibly can 

be, without any delay on the part of the defendant. 


Ld.” Raym. 25 
But the ſtri 


A rule was made abſolute, giving defendant leave to plead 
a tender of the laſt term, notwithſtanding the general im- 
'The defendant's agent, though he a 
time, having had no notice of the declaration till the firſt 
day of the term. Barnes, 353. | 

So a rule was made abſolute to 
term, notwithſtanding the general imparlance given by plain- 
tif: Though objected that defendant ought to have applied 
on the firſt day of the term. But per cur. he comes time 
enough within the firſt four days. 

In B. R. a 


general one, t 


plead a tender, as of laſt 


Barnes, 343. 

cial memorandum was ordered, where, by a 
defendant was ouſted of his plea of tender. 
Lite order made in C. B. Barnes, 343. 

In C. B. where defendant pleaded a tender betore the da 
of obtaining the original writ, to which laintiff replied, 
ſetting forth an original purchaſed betore the time of the 
under pleaded ; the defendant moved for 
zinal, but it was denied, the court ſaying t 
rules for oyer of originals, which are matters of record. 


er of the ori- 
ey never make 


demurred to an inſufficient declaration of Hilary. 
Plaintiff thereupon, by virtue of a judge's order, amended 
dis declaration on payment of coſts, and in Fat» gave a 
new rule to plead; whereupon defendant moved for leave to 
pled a tender, as of the laſt term, or that plaintiff might make 
declaration of this term. 

On a plea of tender 


Rule abſolute. 


mon y, the detendant mult pay the 


Barn, J. >5H, 


me into court to the proper afficer tor receiving it, who 
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154 Df Pieading, 


of pleading a TENDER. 


4 


e plea, which is copied on that filed with the Clerk of the 
Papers,. or Prathenotary, hut no rule is drawn up to pay the 
money into court. 

On a plea of tender, if the money is not paid into court, 
the plaintiff may ſign judgment. Pather & al. v. Shelton, 


1 Stra. 638. 


If a tender be pleaded with a toutjour priſt, and the money 
ought into court, in caſe the plaintiff would go for further 
amages, be muſt not take the money out of court, but take 
ue an the tender, or reply a requeſt and refuſal; and if ſuch 
ie is found againſt him, he will be barred of his action: 
but if he take the money tendered out of court, judgment 
15 given for the deſendant to go quit. GF. , — Tr, 
5 Geo. 1. C. B. Ld. Raym. 774: 

In covenant the damages, and not the debt, being the thing 
in demand, there is no neceſſity of pleading tender and re- 
fuſal with an wncore priſt. 1 Show. 130. 

In trap quare clauſum fregit, plaintiff may plead a tender 
of. {ficient amends before the action brought. 21 Ja. 1. 
c. I 


| But tender of amends. cannot be pleaded to a voluntan 


2 » 1 Stra. 549. £4. Raym. 255. 5 

' To an awwry 3 Feaſant in replevin, tender muſt 
be pleaded to have been made before impounding, for it is 
not within the ſtat. of James 1. which goes only to zreſþds 
where tender of amends may be pleaded to have begn = at 


time befare action brought. Lutw. 1596. 
bs « —— taking the cattle 1 feaſant, and the 
plaintiff pleads tender of amends, and a refuſal, he ſhall re- 
cover, on a verdict for him, damages for the detaining, and 
not for the taking, becauſe the taking was lawful. —But it 
he tender were before the taking, the taking is tortious ; it 
After impounding, neither the taking nor detaining is tortiou. 
And after the avowant has had return irrepleviſable, yet 


* if the plaintiff make ſufficient tender, he may have detinu 


8 he detainer after. Salk. 584. 8 Co. 147. Bull. Ni 
Io an avowry for rent, the plaintiff may plead a tender and 
I, without bringing the money into court, becauſe if the 

eſs were not rightfully ta the defendant muſt an- 
wer the plaintift his damages. Bull. Ni. Pri. 60. Fit 
Salt. 584+. 3, 0:88 © dvb , . IP: „ 8 1 


gre 2 receipt for the ſame in the margin of the draft of 


Ot Pleading. 155 
Of pleading a TEN DER. 


4 But if the diſtreſs were rightfully taken, — — can- 
th, ot plead tender of rent and 7 2 in bar of avowry for 
the MY rent in any caſe, unleſs the diſtreſs was made of corn, graſs, 
de. growing on the premiſes ; and then ſuch plea is given by 
urt, 11 Ges. 2. c. 19. . f 
n. A tender is pleadable to a quantum meruit, ſettled on de- 
murrer. Salk. 622. 1 Stra. 570. Tho' per Holt, C. J. 
ney t. Ld. Raym. 255. | 
ther In B. R. a plea of tender is an iſſuable plea within a judge's 
ake Ml dr. Burr. Rep. 4 pt. 50. In C. B. it is not. Rep. and 
uch , of Prat. C. B. 134. 
on: In aſſumpſit formerly a tender uſed to be pleaded to a par- 
\ent WY ticular count, if there were more than one in the declara- 
Tr ton; but on demurrer to a plea of tender generally to the 
whole declaration, it was ruled, Trin. 19 Geo. 3. B. R. 
ung that ſuch plea was good — but it is otherwiſe ſtill in C. B. 


re- 5 145+ f 
ey brought into court on a plea of tender cannot be 
dr aken out by the defendant, though he has a verdict. Stra. 

1. 0027. | 
a Aer a plea of tender, and money brought into court, the 
court will not admit the defendant to withdraw his plea, and 
plead the general iſſue. Barnes, 235. 

Though a fender is made, the plaintiff refuſes the 
money, yet the tender cannot be pleaded in bar of the 
ation, either in debt or aſſumpſit, but in bar of the da 
id for the debtor nevertheleſs pay his debt. 

2 

In 4 pat bond conditioned to pay a ſum certain, a tender 

wy be pleaded after impariance. Ibid. | 

he 24 Geo. 2. c. 44. Impowers juſtices within a month 
ut if Miter notice given of an action [that is, an action of tort-; 
5; er the ſtatute extends to no other action. Feltham v. Terry, 
tian, . 13 Geo. 2. B. R.] intended to be brought againft them 
vet ber any thing done in the execution of their office, to tender 
inne le plaintiff amends ; and in caſe it is not accepted, to plead 
„V. tte fame in bar with the general iſſue and other pleas, with the 

" "FWlave of the court; and if upon trial the jury ſhall find the 
and «nends to have been ſufficient, then verdict ſhall paſs for the 


f we befendant; —or if plaintiff become nonſuit, diſcontinue, or 


k an- 2 be given againſt him upon demurrer, he ſhall pay 
coſts 3 

| If juſtice having pleaded tender of amends according to 

ut fie above act, the plaintiff N a rule for the defendant 

A * | 4 to 
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1 55 Df Pleading. 
Of pleading a TENDER. 


to bring the money into court, for the plaintiff to take the 
ſame ben Montining his action. Lawrence and Cox, Hil 
3 Geo. 2. B. R. before a juſtice is allowed to pay money 


into court, on an action of falſe impriſonment, it muſt ap- 
that he is ſued as a juſtice for ſome miſbehaviour in his 
office. 2 Blackſ. Rep. 859. 
Defendant pleaded a tender 15th January. Plaintiff re. 
plied on original teſted 24 January: on defendant's application, 
the court of Chancery had ordered the coſts of the Tpecial 
original ſued out by plaintiff to be altered from 24 Janus 
(the con mon teſte day of an original returnable Oct, Hil,) 
to the 16th January, the true day on which the inſtructions 
for this original were left with the curſitor. As the ori- 
ginal, thus altered, would not anſwer plaintiffs purpoſe (the 
tender having been made the 16th January) he took the mo- 
ney, brought in with the plea, out of court, entered an ac- 
uittal, and gave defendant notice that he would proceed no 
rther, refuting to pay defendant's coſts; whereupon on 
motion defendant had a rule for plaintiff to ſhew cauſe, wh 
the entry of acquittal ſhould not be ſet aſide with coſts, a 
why plaintiff ſhould not pay defendant his coſts of the xc. 
tion. On ſhewing cauſet he court held, that after plaintiff ha 
replied he ought not to have entered an acquittal without 
leave. And with regard to the replication, (as the origin 
was altered) it ought not to ſtand: and that though plaintiff 
may take out of court the money tendered, and make a 
entry of acceptance before replication, yet till he muſt pa 
coſts, The replication to the tender 1s a refuſal to accent 
the money. Rule to ſet aſide the entry of acquittal, and that 
plaintiff be at liberty to withdraw his replication, on pay 
ment of coſts of that replication, and reply de novo, Hi 
v. Williams. Barnes, 357. 
Note, a tender in Bank notes is not a good tender, P 
Lord Mansfield, in Noyes v. Price. Sittings in London aft 
Hil. 16 Geo. 3. | 


Ot Pleading. 167 
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BY the 2 Geo. 2. c. 22. Where there are “ mutual debts 
between plaintiff and defendant, or if either ſue or be 
ſued as executor or adminiſtrator, where there are mutual 
debts between teſtator or inteſtate, and the other party, one 
debt may be ſet againſt the other; and ſuch matters may be 
given in evidence on the general iſſue +, or pleaded in bar, 
as the nature of the caſe ſhall require, ſo as at the time of 
his pleading the general iſſue, where any ſuch debt is to be 
inſiſted upon in evidence, notice be given of the particular 
ſum or debt ſo intended to be inſiſted on, and upon what 
account it became due.“ 

In the conſtruction of this ſtatute, the then two chief 
juſtices, Lord Hardwicke and Eyre, differed, with regard to 
ſetting off debts of ſuperior nature againſt inferior, and vice 
verſa, which occaſioned the 8 Geo. 2. c. 24. whereby “ Mu- 
tual debts may be ſet againſt each other, notwithſtandin 
they are of a di/}erent nature, unleſs where either of the aid 
debts ſhall accrue by reaſon of a penalty contained in any 
bond or ſpecialty ; and in all ſuch caſes, the debt intended to 
be ſett-off ſhall be pleaded in bar, in which ſhall be ſhewn how 
much is truly and juſtly due on either ſide ; and in caſe plain- 
tiff ſhall recover, judgment ſhall be entered for no more than 
ſhall appear to be due after one debt ſet againſt another.“ 

Where the debt is of an equal ſum, there the action is 
barred ; but if it be for a leſs ſum than for what the action 
Is brought, the defendant mult pray to have it ſett- off. Bull, 
M. Pri. 179. : 

Where a mutual debt is of equal ſum with the plaintiff's 
demand, it is to be pleaded in bar to his action. 

Where defendant's demand exceeds the plaintiff's, it muſt 
| AM in evidence upon the general iſſue, and notice of 

OH. 
1 But where the defendant's demand does not countervail 
n aft Paint i 's, he ſhould move the court wherein the action 
is depending, for leave to pay ſo much money into court, 
as _ his own demand will be ſufficient to fatisfy the plain- 
tilts, 


1— 


accent 
id that 
n pay 


* Theſe ſtatutes for ſetting off debts, extend only to actions 
founded on centrads, either expreſs or implied. So that in re- 
plevin, treſpaſs, detinue, and the like actions of wrong, there 
can be no ſett- off. 


+ The general iſſue in the act means any general iſſue. Bull, 
Ni. Pri, 181. 


Defendant 


- 


45S © De Pleaving, 
of pleading a SET T-OFF., 


 Deftadant pleaded the general iſſue, but forgot to give A 
notice at the ſame time of a ſett-off; and upon motion in If it 
time the court gave leave to withdraw the plea, in order to if the / 
deliver it again with a notice of ſett-off. 2 Stra. 1267, 
« Rep. 316. 
* Gig 2 ok was as follows: | 
* Take notice, that you are indebted to me for the uſe 
and occupation of an houſe for a long time held and enjoy. 
ed, and now lately elapſed.” Per Ld. Hardwicke C7 
Fheſe notices ſhould be almoſt as certain as declarations, 
the legiſlature deſigned them to be in the nature of croſs 
actions, and they ſhould be exprefied with great certainty, 
that the plaintiff might be able to make a proper defence 
to them. Had this been a declaration for uſe and occupation, 
it had certainly been bad, for it muſt have ſhewn the com- 
mencement and determination of it. Afterwards it appear- 
ed, that the debt deſigned to have been ſett-off was for rent 
on leaſe by indenture ; which not being mentioned in 
the notice, the chief juſtice faid, it was bad on that account 
alſo; for if this had been ſhewn, the flaintif might pro- 
have proved an eviction, or ſome other matter to 
have avoided the demand. Fowler v. Jones, fittings at . 
minſter. Hil. 8 Geo. 2. | 
A debt due to a man in right of his wife, cannot be /ett-:f 
in an action againſt him on his own bond. Paynter-v. Mall- 
ar. C. B. Eaſt. 4 Geo. 3. | 
In debt on bond, the defendant craved oyer of the cons 
dition, which was to pay the plaintiff 10. per annum | 
during life; and then pleaded, that the plaintiff was in- WW 16 G 
to him 5o0/. for money lent, &c. exceeding MI 'In 
the yearly ſums that had incurred for the — and 
offered to ſett-off as much, &c. and on demurrer 2 bond 
was holden good, Colins v. Colins. Tr. 32 Geo. 2. + aurr 
Mi. Pri. 179. | | the £ 
A ſett-off, reducing the plaintiff”s demand under 405. does I ditior 
mot affect the juriſdiction of the ſuperior courts. Pitts v. Car- Not; 
penter. 1 id. 19. Str. 1191. 2 Will. 68. 3 Will. 48. bring 
To afunf/it for 401. lent, &c. defendant pleaded articles I ther 
of agreement, with mutual covenants in a penalty of 200/. Whad | 
for performance, and ſhewed a breach whereby the penalty ¶ party 
became due, and offered to ſett-o#.——-On demurrer, the ¶ have 
court held this plea. not within the ſtatutes, for there may not I pend, 
be'5/. juſtly due to the defendant on the balance. Neariſt v. 
Hogan. . 33 Ges. 2. Bull. Ni. Pri. 180. NY 
| t 


Df Pleading. 139 
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A debt barred by the fat. of limitations cannot be ſett- . 
If it be pleaded in bar to the action, the plaintiff may fe 
the fat. And if given in evidence at the trial on a notice 
of {tt-ofp it may be objected to. Bull. M. Pri. 180. 
appointed A. his attorney, to receive rents, who after 
B. s death received money for rent arrear in B. 's life-time. 
B. s executrix brought an action for this money in her own 


name, and A. gave notice to ſett-off a debt due from B. to 


him ; but it was not allowed at the trial, becauſe the teſta- 
tor had never any cauſe of action againſt A. for the money 
was not received by A. till x7 why. 
Thompſon, Eaſt. 11 Geo. 2. C. B. 

Plaintiffs were erer and brought an action for goods 
ſold by them to the defendant. He /ſett-off a bond due 
from the bankrupt to him, and on demurrer it was holden that 
the ſtatutes for ſetting off mutual debts, do not extend to 
Muees of bankrupts, and that theſe can never be conſidered 
8 mutual debts; for where there are mutual debts there 
muſt be mutual remedies, which is not the caſe here. Ryal 
8 a!, aſſignees v. Larkin. 1 Will. 155. 

In replevin the avowant juſtified under a diſtreſs for rent, 
and the plaintiff at the trial inſiſted, that there was more 


due to him than the rent amounted to.——And _—_ Fo 
the” 
2 


refuſed the evidence, and on motion for a new tria 

court held that the ſtatutes did not extend to the caſe of a 
diftreſs, for that is not an action, but a remedy without ſuit : 
they likewiſe declared, that they do not extend to detinue, 
ind the like actions of wrong. Abſolom v. Knight. Eaft, 
16 Geo. 2. C. B. Bull. Ni. Pri. 181. 

In debt on bond, defendant pleaded a greater debt in bar; 
upan which the plaintiff prayed to have the condition of his 
bond enrolled, which was to appear at J/:/tmin/ter, and de- 
murred; and it was holden that this bond was not within 
the $ Geo. 2. for that ſtatute relates only to bonds con- 
Utioned to pay money, and not to bai/-bonds : And it was 
not within the ſtat. 2 Geo. 2. becauſe the plaintiff did not 
bring the action in his own right, but as truſtee for ano- 
ther (for he was an officer in the place court); but if it 
had been given to the ſheriff, and by him aſſigned to the 
party, it might be otherwiſe, and then the penalty would 
have been conſidered as a debt, becauſe it would have de- 
pended upon the 2 Geo. 2. Bull. Ni. Pri. 79. ; | 
Covenant on an indenture for non-payment-of rent. Plea 
non eff factum, and notice of ſett-off upon covenants in — 

i 8 


s death. Shipman v. 


160 _ Df Pleading, 
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ſame deed for money due to defendant. Quſtion was upon 
this plea, Whether defendant could give in evidence his de. 
mand? The judge at the trial thought not: For defend. 
ant it was ſaid, the debt was mutual, of the ſame degree, and 
ariſing on the ſame contract; and, that the plea was a general 
i ſue within the act. For plaintiff, that the defendant's plea 
was inconſiſtent, as he denies the deed, and at the fame time 
makes a demand under it, He might have pleaded the 
general iſſue without denying the deed, or might have pleaded 
ſpecially. Cur. adv. Barnes 290. 


The form of a notice of Sett-. 


Plea general i ſue. 
Mr. I. A. 


TAKE notice, that the ſaid defendant C. D. intends to give 
in evidence at the trial of this cauſe, and inſiſt that the 
faid plaintiff A. B. was before and at the time of exh1biting 
bis bill againſt the ſaid defendant, and ſtill is indebted to 
the ſaid defendant in more money than is due to the ſaid 
Plamntiff by reaſon of the promiſes and undertakings in the 
declaration mentioned, to wit, at aforeſaid 
in the ſaid county, in the ſum of 40/7. for ſo much money 
before that time lent and advanced by the faid C. D. to 
the ſaid A. B. at his ſpecial inſtance and requeſt: And in 
the further ſum of 40/. for ſo much money before that 
time paid, laid out, and expended, to and for the uſe of 
the ſaid A. B. at his like ſpecial inſtance and requeſt: 
Which ſaid ſums of money, or ſo much thereof as wil 
be ſufficient to anſwer and ſatisfy ſuch demands as the faid 
plaintiff A. B. ſhall be able to prove againſt the ſaid de- 
fendant C. D. by reaſon of the promiſes and undertakings 
in the ſaid declaration mentioned, at the trial of this 
cauſe, the ſaid C. D. will give in evidence, ſett-off and 
deduct againſt ſuch demands of the ſaid plaintiff, accord- 
ing to the form of the ſtatute in ſuch caſe made and pro- 
vided. 
Dated, Cc. Your's, &c. 

To Mr. I. M. Plains. attor. O. P. defends. attor. 


The above notice muſt be written underneath the plea, 
on the ſame ſheet of treble penny: A copy of which mult 
be kept by the defendant's attorney, it being neceſſary to 
prove 2 delivery thereof, on the trial of the cauſe. 


Motion 
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2 Motion to amend a notice of et-, but denied. No- 
WH tices of this kind are in this like notices of trial, &c. which 
WH cever were amended by the court. Barnes 294. 

A verdict againſt the plaintiff in a former ac.ion, though 
recently obtained, may be /ezt-of under a notice given againſt 
his preſent demand. Baſkerville v. Browne, 25. I Geo. 3. 
B. R. 1 Blachſ. Rep. 293. 
But damages not yet recovered, cannot be /ett-off Free- 
nan v. Hyet. Tr. 3 Geo. 3. B. R. 1 Blackſ. Rep. 394. 

A. recovered judgment in the Common Pleas * 5 for 
job l. and was entitled to execution. B. had alſo recovered 
judgment in the King's Bench againſt A. for 102.1. and was 
likewiſe entitled to execution. Whereupon B. moved in 
C. B. that execution might be ſtayed in the cauſe againſt her, 
keing ready and willing to ſett- f her judgment for 1021. in 
5. R. againſt plaintiff's judgment in C. B. for 1061. and 
ay plaintiff the balance of 4]. and the court made the 
nile abſolute. Barker admix, v. Braham, C. B. 3 Will. 396. 
1 Blackſ. Rep. 869. 

Note, If defendant 2 an indorſed note, he muſt prove 
tat the name of the indorſor was written before the plea 
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Of an InranT's defending, 


N infant muſt defend by guardian if he is fued, and he 

als, regularly plead by guardian until admitted ſo 

to do by ſome judge of the court. If he ſhould it is only 

a miſdemeanor in the attorney, but not error: but if he ap- 

pears by attorney it is error. Vide the rule, &c. ante, under 
the title, Of an infant's declaring.” 

If proceſs is taken out againſt an infant, as a perſon of ful 
age, and he appcars by attorney, then plaintiff, if he i 
aware defendant is under age, ought to apply to him to name 
his guardian. | 

Where the defendant is an infant, the plaintiff ought to 
apply to him to name his guardian in 6 days; and in default 
thereof, the plaintiff muſt apply to the court to oblige him to 
name hit guardian ; and upon ſuth application, the court wil 
order him to name one in 4 or 6 days; and upon default 
thereof, that plaintiff ſhall name a guardian for him, 

If plaintiff has proceeded in his rauſe till iſſue, &c. upon 
defendant's appearance by attorney, not knowing that the d. 
fendant was an infant, and then diſcovers it, he ſhould 
move for a rule to ſhew cauſe why the appearance in the 
filazer's or judge's book ſhould not be ſtruck out, and de: 
fendant be obliged to appear by guardian, and why the 
record ſhould not be made conformable to it. 

The plaintiff may have a ſummons for an infant to ſhew 
cauſe why he ſhould not name a guardian to defend a ſuit, 

An attorney undertook to appear for the defendant ar 
infant, and entered it by miſtake per attornatum. Per cur.— 
It may be amended and made per guardianum, for he is 
bound to appear in a proper manner. Stratton v. Buri. 

I Stra. 114. 

Plaintiff appeared for defendant as a perſon of full 2 and 
by affidavit purſuant to the ſtatute, and proceeded to judz-WW aot 

his 


ſy 


" wh - e. 


S S FCM. om 


ment: And defendant brought a writ F error, and it wa 
diſcloſed,” that he intended to aſſign nonage for error in fad. 
On which plaintiff moved to ftrike out the appearance in 

rſon, and enter an appearance by guardian for defendant; 2 
if he did not appear and do it himſelf; but the court de- n, 
nied it, thinking the plaintiſt's application too late; Barn thi 


13 x * 
1 When a man of age appears by guardian, and the othef is th 
party admits him ſo to appear, he is thereby concluded, be- tion 
cauſe he hath admitted him ſo to appear. Show. 171, ah 
An infant defendant pays coſts, if verdict be againſt him. 


Dy, 104. 1 ulſ. 189. Stra. 1217. 0 
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he Aude of the court on application to him at Chambers for 


time to plead will make an order accordingly. 

nly If a judge gives an order for a month's time to plead to- 
ap- defendant, it is a lunar month, or four weels *. Tullet v. 
der Wl Linfield. Burr. Rep. 4 pt. 1455. 

[he length of time * to a defendant to plead is en- 
ful tirely in the diſcretion of the judge; and ſuch order is uſual- 
e ig ly ranted upon terms, fo as not to delay the plaintiff. 
ame in a town Cauſe [that is a cauſe which is to be tried at 

the ſittings in London or Meſtiminſter] the defendant applies 
t to either for time to put in, add, perfect, or juſtify bail, or 
fault plead, the judge will not grant any orders but upon condition 
n to chat his attorney undertakes to plead an iſſuable plea ; and 
pleading ſua „ within the order, means pleading ſuch an 
iſue, as the plaintiff might go to trial upon. Burr. Rep. 4 
jt. 782. Therefore a plea in abatement, is not ſuch a plea, 


upon becauſe it tends to delay the plaintiff. 76:9. 

e 4: But a plea of tender, is in B. R. ibid. but not in C. B. 
bould . & Caſ. of Prat. C. P. 134. 

n the 


n C. B. a plea of tender pleaded, after a judge's order 
for time to plead, pleading iſſuably was ſet al: Barnes, 


% to an action on a hail- bond, a plea of the Stat. 23 Hen. 
b. c. 10. that the bond was taken for eaſe and favour, is an 


uit iſuable plea within ſuch order. Burr. Rep. 4 pt. 605. 

nt ar A general performance is not an iſſuable plea within a 

cur —I judge's order in an action of covenant. Barnes, 354. 

hes Where the cauſe of action is local, and cannot be tried 

Burgi WY but at the affizes ; the length of time to be granted will de- 
pend entirely on the interval there is between the application, 

ull age 


and the commiſſion day of the circuit ; for the judge will 
not extend his order ſo far, as to hinder plaintiff — trying 
lis cauſe at the then next aſſizes, if he chuſes it. 


1 ET a. 
* 


— — 


In all legal proceedings a month means four weeks, except 
In quare impedit, where /ix months mean calendar months; but 
that is becauſe it is manifeſt from the words of the ſtatute 13 
Law. 1. c. 5. or Weſtminſter 2d. that by fix months, half a year 
v there meant. The words are, If he recovers his preſenta- 
ton within fix months, damages ſhall be given to half a year 
only.“ So that there is this diſtinction between zemporal and 
Celefiaftical law, in interpreting the word month; the former 
inderitands it to be /unar, the latter calendar. 


If 


164 Ot Pleading. 


Of procuring longer Time to plead, Gc. 


If either of the parties live in the country, and the cauſe 
of action is tranſitory, the fame doctrine is held as in typ 
cauſes; allowing for the difference of time required in no- pla 
tices, in order to join iſſue in them. on] 

If the defendant preſumes, in breach of his undertaking Wl © 
to plead a dilatory plea, or ſuch an one as plaintiff cannot 


argue the law, or _ the fact on, the plaintiff may ſign ben 
judgment, as if no plea had been pleaded, and give notice WI”; 
of executing a writ of enquiry. to le 
The terms uſually contained in a judge's order, on ſum. Wl ha 
monſes for time to uy in, add, perfect, or juſtify bail, or for ry 
time to plead, are theſe ; Pleading iſſuably, rejoining gratis, * 
taking ſhort notice of trial, or inquiry (if neceſſary) within * 
the term: But the judge will not hold the defendant to ajud 
all theſe terms and conditions, on granting the fir/t order, WI />" 
unleſs the ſtate of the cauſe require it, or the party /ummn. Bl 
ed before him, aſk it, for the defendant's not making ap- 2 
lication ſooner ; and ſhews that ſuch neglect was owing to ya 
his own wilful laches. | but u 
In caſe the defendant has had an order, not under all the Kin 
ſaid terms; further time, on taking out a ſummons for the A 
other party to attend, may be allowed on condition that * 
the plaintiff is not prevented from trying his cauſe in the e 
term of which the writ is returnable; provided the plaintif Fur 
, 


had an opportunity of going to trial, had the defendant ob- 
tained no time at all. ; | 

The court of C. B. held a demurrer not to be an iſſuable 
rejoinder within the judge's order. Neſbet v. Farmer. Barnes 
168. | 

But that whether a demurrer was neceſſary or not, might 
appear, the Court ordered plaintiff to join in demurrer, 
and enlarged the rule to ſet aſide the demurrer till after argu- 
ment. 

But it ſeems now in C. B. that a demurrer to the merits, 
is an iſſuable plea, within the meaning of an order for time 
to plead. 2 Blackſ. Rep. 923. 

The defendant having obtained a judge's order upon thei 
terms amongſt others of pleading an i/aable plea, put in ai ml 
ſham demurrer, and the plaintiff's attorney ſuppoſing this not 
to be within the order ſigned judgment. Upon which the 
defendant obtained a rule to ſhew cauſe why this judgment 
ſhould not be ſet aſide; and, on ſhewing cauſe, the plain- 
tiff's counſel prayed, that this rule might be diſcharged wi 
coſts. Per cur. There is a diſtinction between a real ant 
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fir demurrer, and a ſham one. The former is an i/uable 
plea within the meaning of a judge's order, the latter is not, 
only an evaſion of it; and the rule was diſcharged with 
colts. Gray v. Aſhton. 4 Burr. 1788. 

Defendant in B. R. obtained a rule for time to plead upon 
the uſual terms, and afterwards pleaded a judgment in C. P. 
won which plaintiff ſigned judgment, and defendant moved 
to ſet it aſide. But it being proved by affidavit, that the plea 
in fact was a falſe plea, the court held that this was not an 
iſuable plea, and therefore diſcharged the rule for ſetting it 
de, with coſts, 1 Blackſ. Rep. 376. | 

Defendant by leave made two avowries, plaintiff obtained 
z judge's order for time to plead, pleading iſſuably, and tak- 
ng notice of trial for the ſitting after term and within time, 
{murred to the firſt, and pleaded in bar to the laſt, De- 
kndant ſigned a non- proſs for want of plaintiff's pleading 
ſuably to both avowries, which the court held regular; 
but upon payment of coſts, pleading ifſuably to both, and 
taking notice of trial within term, the nan- pros was ſet aſide. 


the : 
t Barnes, 314. 
* The defendant had time given him to juſtify his bail, 


de reupon a rule as uſual was given, that he ſhould plead 
e, and take ſhort notice of trial for the laſt fitting in 
em, and then he pleaded a farmer recovery in B. R,—On 
notion to ſet aſide this plea and rule given, on ſhewing . 
auſe it was made abſolute, and that the defendant's attorney $2. 
would pay the coſts of the application. Cave v. Aaron in \ 
4. 3% 33 | 
On a writ and declaration of the ſame term, and an eight 
95 rule given to plead, the defendant, at the end of the 
gut days, put in a plea in abatement, which the court, on 
notion, ſet aſide ; for they en give that time to plead in 
lief, and never intend to enlarge the time for a dilatory. 
uerſon v. Baddiſlade. Stra. 1268. 

The defendant obtained time to plead, on the terms of 
leading an i ſuable plea, rejoining gratis, and taking ſhort 
tice of trial. The action was on à bond, conditioned to 
render a copyhold at the requeſt and coſts of plaintiff.— 
a, that the plaintiff never requeſted. —Rep]. a reque/t, and 
antiff then made up the iſſue with @ rejoinder to the country, | 
ich the defendant on delivery ſtruck out, and demurred 
near to the aflizes, that the plaintiff, expecting a trial, 
the record made up, and actually tried the cauſe betore 
heard of the demurrer. And now, on motion, the court 
Vol. I. T ſet 


* 


= d ? } BL adi . oy. 
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ſet aſide the verdict; for the conſtruction of theſe terms 
put upon the defendant when he afks time to plead, is not 
to oblige him in all events to join iſſue to the country, but 
) = 5 the replication offers a fair iſſue, and affords no 
reaſonable cauſe of demurrer ; now here the replication nat 
ſhewing any tender of a ſurrender, does give ſuch a colour 
of objection, as will warrant what the detendant hath done, 
2 Stra. 1185. Vide Say. Rep. 88. 
The defendant had an order by conſent from a judge for 
eight days time to plead, and at the expiration of the eight 
di, the plaintiff ſigned judgment without giving a rule to 
ead. Et per cur. The judgment is regular : Rules are 
only to give the | who's notice when they are expected to 
plead ; here the defendant's praying time to plead excludes 
N that the plaintiff has not given him ſuch 
notice. Starkie v. Wilkes. Mich. 7 Geo. 2. in B. R. 
A ſummons for time to plead 1 * not to be taken out 
after the rule to plead is out; and if ſuch ſummons be taken 
out and ſerved, it is no ſtay of proceedings. Barnes, 182. 
4 CFP 137  - | 
the defendant takes out a judge's ſummons for time tc 
plead, the ＋ 4 cannot ſign judgment till the ſummo 
- 2 N arnes, 161. 187. Rep. & Caſ. of Prad 
144. 8 
Defendant having obtained an order for time to plead 
pleading an "xray plea, &c. pleaded in bar to plaintiff's 
action (which was upon ſimple contract) a judgment con 
feſſed upon a bond, ſince the order for time to plead made 
Plaintiff moved to ſet aſide the plea ; but the court, on hex 
ing, were of opinion, that as there was no particular reſtrain 
in the order, and as the bond (whereupon the judgment w: 
confeſſed) might have been pleaded in bar to this action, th 
plea muſt ſtand. Hugbes v. Pellett. Barnes, 330. 
Upon the trial of a cauſe, at M. Pri. againſt defendant 
executors) at another plaintiff's ſuit, the Lord Chic 
_ Juſtice held, a leaſehold eftate, though not ſold, aſſets ii 
defendants hands, ad valorem; and thereupon, by conſent 
proceedings were ordered to ſtay until the eſtate could bi 
ſold. Defendants moved that plaintiff might perfect bi 
judgment in that action, and that defendants might have fo 
days time to plead that judgment to the preſent action. Bu 
it appearing that defendants had obtained the . ict 
order for four days time to plead, which were expired, plead 
ing to iſſue, and taking notice of trial within term, the co 


refuſe 
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refuſed to grant any rule. Fury v. Moodbouſe and others, 
werntors. nes, 333. 

A judge's ſummons ſtays nothing, unleſs it be returnable 
tefore the judgment be regularly ſigned; and if judgment is 
gularly ſigned before the ſummons for time to plead is re- 
unable, the court will not ſet it aſide, eſpecially if defendant 
has no merits. Calze v. Lord Lyttelton, executor. Tr. 14 
br. 3- C. B. 2 Blackſ. Rep. 954- 


* . MIO — 
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W HERE a defendant pleads a fam „the court h 
won't let him withdraw it and plead the general iur. vai 
n TELL 10, hall 
Eut if a defendant-pleads the general iſſue, and the ſame Wi Salt 
is not entered, he may waive it, and plead ſpecially within Wl 8 
four days; and Sunday ſhall not be reckoned one of the four Wl alter 
days. e and i. Ld. Raym. 64. ind 
After a plea of tender and money brought into court, the «- 
court will not admit the defendant to withdraw his plea, 
and plead: the general iſſue. Barnes, 235. | of a 
{A defendant'thaving pleaded to iſ,; and the plaintif I mov 
neglecting to enter the iſſue the fame term iſſue is joined, uit 
the defendant, within the firft five days after the next term, s dc 
may alter his plea, and plead de nove any other plea that he lite. 
pleaſes. ' Praxis Utr. Banci fo. 37. B 
Leave was given to add a plea after two terms ſince the be b 
firſt were pleaded Waters v. Bovel. 1 Wil. 223. though ben 
if motion had been to add a count it would have been de- Nur 
nied. But in C. B. after the defendant has pleaded a ſingle L. 
plea, he cannot have leave to add another. Barnes, 338. but | 
Rule to ſhew cauſe why defendants ſhould not have tes : OY 
to add to former pleas already pleaded by leave of the cout In 
two new pleas, diſcharged, The queſtion was matter end 
title, and the cauſe ts; bo tried at the ſittings after tem . 
Defendant had ume to apply laſt term, he is under no fur. 
priſe. The plaintiffs cannot now be prepared to anſwer ne & do 
matter. Burna, 19. | er ( 
A deſendant cannot withdraw a ſpecial plea, but in orde pract 
t plead the general iſſue. No fpecial plea can be withdraw wur 
to ſabſtitute another ſpecial plea in its room. Law v. La: 
Stru, 060. 55 k la thi 


A defendant was permitted to plead a ſpecial juſtificati 

upon terms, after pleading the general iſſue. 1 Wii 254.7. 
A deſendant catmot waive the general iffue or @ general d ln 
murrer, and inſtead thereof give à ſpecial plea or a ſpecial ii di. 
arent? oo 23000 osten | 

But on a rule to ſhew cauſe why defendant ſhould not hai nſiſti 
leave to withdraw the general iſſue, pleaded by miſtake, an 
join with tlie other defendants-in pleading a ſpecial juſiji but n 
cation, on payment of coſts, it was made abſolute ; no delay allow 
. thereby occaſioned to plaintiff, Harne 
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In B. R. If the general iſſue is not entered, defendant may 
waive it, and plead ſpecially within four days, and Sunday 
ſhall not be reckoned one. Meſt and Wat; Ld. Raym. 674. 
Salk. 274. Caſes in B. R. 442. Holt. 559. | 

80 in C. B. leave was given to withdraw the general iſſue, 
ter iſſue joined, and plead a ſpecial juſtification upon terms, 
ind waiving privilege-of parliament. ukes v. Wood. 2 


the ane A illes v. Webb. Ibid. 
lea, debt on bond, againſt defendant as ſurety for the father 


ff a baſtard child, he pleaded nen ef? faclum; and afterwards 
nr poved to withdraw his plea, and plead infancy, on the affi- 
hit of ſurprize; the rule for which, though objected to; 
rm, s defendant had miſled his time of pleading, was made abſo- 
belle. Olding v. Arundel. 1 Blackſ. Rep. 357: 

But if a ſpecial plea or ſpecial demurrer be given in, and 
te book is made up and delivered to the defendant's attorney; 
de; may ſtrike out the ſpecral plea or ſpecial demurrer, and 
Furn.it with the general iſſue or general demurrer, upon leave. 
lad the caſe of Weld v. Nedbham, in B. R. 1 Wil. 20. 
But in C. B. if the plaintiff has replied, the defendant muſt 
wply-to-the court and pay coſts. 2 Barnes 270. 

In Hilary vacation, defendants pleaded four ſpecial pleasz 
md afterwards the ſame vacation, before replications deliver- 
ah withdrew their /pec:al pleas, and pleaded the general iſſue; 
whſting, that by the courſe of the court, they had a right ſo 
todo, without payment of coſts. Plaintiff moved for coſts. 
Per Cur. No rule can be made upon this motion; the 
waftice is ſettled. Defendant may, by the courſe of the 
würt, withdraw. a ſpecial plea, and plead the general iſſue 
de ſame term, before replication delivered; without coſts. 
lathis caſe plaintiff had adviſed with counſel upon the pleas, 
and replications. were prepared, but not delivered. Barnes, 


127. 
Fa ſame cauſe as above; plaintiff afterwards obtained a 
cial H erdict, and applied to the court to have the coſts of the 
pecial pleas allowed, upon the taxation of coſts on the paſtea; 
nſiſting, that though he cbuld not have theſe coſts on the 
mendment, yet. they ought to attend the event of the cauſe; 
hut no precedent being ſhewn, the court refuſed to order the 
We. Il. e e to eee eee 
Ide defendant cannot waive his plea, upon the laſt con- 
nuance day, without leave of the court. Sayer, 87. 


F 2 | In 


* 
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In C. B. the defendant may waive his ſpecial plea, and 9 
plead the general iſſue the ſame term, without payment of coſts 


or application to the court. 
If the defendant has pleaded a dilatory or frivolous pls, 


the court motion will order, that he ſtand by his D 

or plead ſome other peremptorily on the morrow, lf guilt 

which not afterwards be waived; but towards the end Wl was 

of the term [becauſe otherwiſe there might not be ſufficient WM ut 

time to give notice of trial] the court requires the defen. Wl nad 

| dant, if he will not abide by his plea, to plead another d 
- inſtantly : But this the court will not do, till the time allow. nd 
| ed by-the common rule to plead is expired. mov 
"m0 be rule is the ſame upon frivolous demurrers. ame! 

In C. B. rule to ſneC cauſe why defendant ſhould not with. Wi thini 

draw his avowry, and avow property in a ſtranger, was made Bf jear: 


abſolute. Barnes, . 

Io debt on for performance of covenants, the de. 
fendant pleaded ni debet, to which plaintiff demurred, and 
joinder thereupon. — And upon defendant's conſenting to 
put the plaintiff into as good a condition as if he had 


5 pleaded right at firſt, the court permitted him to waive his 


85 


plea, and plead performance of covenants. Herbert, 
hs. Stra. 1181. | a 
| defendant pleaded a ſham plea, and plaintiff obtained 
a common rule that the defendant ſhould plead peremptoriy 
an the morrow, and that ſuch plea ſhould not be waived, 
and ſerved it on the defendant's attorney; who taking no 
notice of it, the plaintiff, after the day was put, Th 
ju — Which the court on the maſter's U 
to be ĩrregular, the firſt plea ſtanding, if the defendant did 
not lay-hold of the opportunity given him of altering it, 
whereby the plaintiff has the benefit of his motion. Ni 
— the gomret but forgot 
general i/Jue, but to give 
notice at the ſame time of a ſett- . 7250 upon motion in 
time, the court gave leave to withdraw the plea, in order 
to deliver the ſame again with a notice of fett-off and 
V. 0 


faid it had been done before. 

£0 1267. : 

So the court gave leave to withdraw the general iſſue in 
order to bring money into court, within the reaſon of the ¶ laye 
foregoing caſe: 7. v. Ragg. Stra, 127 1. 


Rule 
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Rule abſolute for defendant to withdraw his plea, pay 501. 
into court, and plead the general ifſue ; defendant doing fo 
within a week, and taking ſhort notice of trial. Barnes, 
_——— _ 4 

Defendant by leave of the coutt pleaded two pleas, not 
gullty, and a ſpecial juſtification. On the FF rea iſſue 
was joined; to the latter plaintiff replied thereto, defend- 
int Codd plaintift joined in demurrer. Plaintiff 
nale up the iſſue (awarding: contingent damages as uſual} 
ud before argument of the demurrer proceeded to trial, - 
nd had à verdict on the iſſue. After which defendant 
moved; and had a rule to ſhew cauſe why he ſhould not 
mend the latter plea on payment of coſts. But the court 
thinking the application came too late, eſpecially as it 4 
eared that before the trial of the iſſue, be had applied for 
the fame amendment, and had a rule to ſhew cauſe, which 
tis own agent had waived, diſcharged the rule. Thornity v. 

bes. Barnes, 2 r 


en e neee Pla g # Gam 


al 

** auminiſtravit | (pleaded two terms before] ſhould not 
3 dding a debt due from the inteſtate fbr 

rent, made abſolute on payment of colts. Amendment to 
de in two days; and defendant to take notice of trial for next 
Defendant's plea was amended after a ſhetial demurrer 
hereto; from the draught under the counſel's hand. ton 
J. Valter. Stra. 846. : 4 5 
Executors had pleaded non a/ſumpſit, and certain debts by 
ſecialty ſufficient to cover the aſſets, and nen aſſets ultra; 
ind after wards moved to withdraw the general iſſue, on pay- 
nent of coſts occaſioned by that plea. Ihe motion was op- 
jſed, without deſendants would pay all the coſts. But the 
court made the rule abſolute, on condition not to bring error, 
Dearne + v. \ Grimp and others, executors. - 2 Blackſ. Rep. 


© hy If the cauſe had gone to trial on the original pleas; 
ind à verdi& had been for plaintiff an the firſt plea, 
and for defendants on the ſecond, the defendants miuſt have 
been liable: to cofts de bonis propriis; but if only the ſecond 
plea had been pleaded, the plaintiff (who muſt;at-All/ events 
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taye judgment de bonis teſtatoris cum acciderint) would only 
lave his coſts eventually de bons teflatorisss oo 4 
14 Debt 
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Debt againſt e as heir on the bond of his anceſ. A 
tor.—Plea eins per deſcent. .\ Replication aſſets. Demurrer 
inde and joinder. e cauſe was ſet down to be argued, int! 
After which defendant moved to withdraw. his demurrer, cleri 
and rejoin iſſuably on payment of | colts; on ſhewing deli 
aſe laintiff inſttled, that by the demurrer he had been or f 
Fool an aſſizes, and defendant came too late now, unle(; mu 
be would give Robe ment for plaintiff's ſecurity. The other B 
fide had ſome t of the died; and were fearful to « a 
5 an argument, N N had paſſed Wl « c 
defendant on demurrer, the t muſt be paid out of Wl « þ 
Radars own, 3 If on. A out of the aſſets, as 
The court made the rule abſolute, Barnes, 1 $5: 
G n the fake of .. limitations pleaded, an plaintiff had « C 
e matters in queſtion, being actions between Wi « a 
N and merchant, d 5 — t moved to add to his fc 
former 221 the general iſſue, non n but was denied. ir 
Barnes, « . 
'Defen 81 pleaded to 52 : oa on his recognizance, pay- ir 
i" by the Bere Nieden. nonpayment, and iſlue 4 * 
tendered er inde joinder. Cunſilium moved U 
for and the op et down. Aer which defendant moved that 
to withdraw his RY and plead nul tiel record of the recogni- Wil ther 
zance, but denied Handaſgd v. Wilſon. * 334. N 


Motion withdraw a demurrer and plead eneral iſſue, N 
Was nted, as it appeared that defendant "4 offered to Wl med 
pleat” the general Mie time enough for the laſt affizes. Wl in g, 
Barnes, 3 337- nied 

Rule ſolute to ve defendant leave to withdraw his $ 
former 3 avowries, ak plead the ſame a gan with two more to [ 

on payment of . coſts, [er ue joined twelve Bl for ; 

moni ago] Plaintiff to be at liberty to 57 ad in bar d ac, 
Vo, Aa to proceed t to trial next aſhzes. Browne v. James. I er: 

7 785 Be | the j 
In afſimp/it againſt an executor, on the 7. of teſta- WM iy 1 

, the plea pita was that the teſtator non aſſi Jury ſt, but the 7 
Joly that defendant non a//ump/it generally, the verdict N afte; 
was for plaintiff. Motion that the pg ea might be amended, A 


and 1 5 Was granted. For per cur. ury have found the I matt 
defend ant nt gully, 26 as the plaintiff has dec _ which is we form 
a promiſe of the teſtator, the plea roll being right. But if Win o 
the defend had pleaded guod ipſe non 4 2. a 5 dot 
oiight to have deen grants aller v. executor, Ld. Nor! 
Raym. 133- Vide 2 Vent. 106. 


Of 
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of seEcCtal PLeaAs, and herein of pleading 
double, Ec. 


ALLE ſpecial pleas muſt have a counſel or a ſerjeant's hand, 
and be engroſſed on treble penny ſtamped paper; and 
in the King's Bench are to be delivered to or filed with the 
dert of the papers. In the Common Pleas, it may either be 
delivered to plaintift's attorney, (which is the uſual way) 
or filed with the Prothonotary, and then plaintiff's attorney 
muſt take it out of the office. IE, 1 

By the 4 Ann. c. 16. . 4. © Any defendant or tenant in 
« any action or ſuit, or any plaintiff in replevin in any 
court of record, with the*leave of the ſame court, may 


« for his defence.” Provided, that © if any ſuch matter 
4 ſhall, . upon a demurrer joined, be judged inſufficient, 
« coſts ſhall be given at the diſcretion of the court; or if 
« a verdici ſhall be found upon any iſſue in the ſaid cauſe, 
« for the plaintiff or demandant, coſts ſhall be alſo given 
in the like manner; unleſs the judge who tried the ſaid iſſue. 
« ſhall certify, that the ſaid defendant or tenant, or plaintiff 
y- © in replevin, had a probable cauſe to plead ſuch matter, 
«which, upon the faid iſſue, ſhall be found againſt him.“ 
Upon the firſt part of this clauſe it has been determined, 
wel WY that it does not extend to qui tam actions, fo that in them 
gni- WH there can be but one plea. 2 I i. 21. | l 
Nor to any action on a penal ſlatute. Barnes, 15. 365. 


iſſue, Nor to ſuits where the king is a party, unleſs for debt im- 


2d to mediately owing on revenue, [vide 24 ſect.] and therefore 


1208. in quare impedit by the king, a rule to plead double was de- 
- Wand. Barnes, 253: nds pies: 
v his Secondly, It has * determined, that it does not extend 
more Bl to plead double matters which ſhall have different trials; 
welve WH for inſtance in dower—lf the defendant plead * Ne. ungques 
ar de BY accouple in loyal matrimonie, and a mortgage. For the firſt mats-, 
ames. Wi ter ſhall! be tried by the J ibo, and the other by a jury, and 
tne judge cannot certify if there was a probable cauſe, Hard- 
* mg v. Harding, C. B. Mich. q Anne. Com. 8 
ut me 


Thirdly, That the certificate upon this ſtatute may be made 


ſerdict ¶ after the trial. 8 
ended, An affidavit is not neceſſary in order to plead two or more 
nd the matters under this ſtatute, but the court expects to be in- 
upon I bormed what the matters be that are deſired to be pleaded, 
In order to judge whether they are proper. The court does 
not uſually go into the materiality of pleas, upon motion, 
IA. lor leave to plead ſeveral pleas ; which defendants may go. 

to 


« ex as many ſeveral matters, as he ſhall think neceſlary 
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Of 8>EcraL Przas, and herein of pleading 
double, Se. 


no two of them be inconfiſtent 
— hh formerly the court of C. B. expected 


to any number, 


25 be now = of — neceſſity to plead ſeveral material pleas, 

Fe mark y various books of practice, but 

e e For in Mich. 15 Gee. 2. 

don Court, aid they ha been wo nice ir the confration of 

the act for pleading double; which in general, and a reme- 
dial law.” Barnes 347. 

But that court will not now ſuffer 1 1 pleas to 


SIT — and a tender. 2 Blackf. Rep. 523. 

—— r e x paſt dient. ibm. og. —or non 

diem. ibm. 993.—or non dumpf 

Lee! ring of Ewe) zum. 1 326.-—or in dower, ne unques 

725 and ne 1 acrouple. ibm. 1157. 1207. But in treſ. 
paſs, not and tender of amends is allbwed. ibm. 1 

In caſe d pleads ſeveral matters, a rule for Ta 

and ſerved ere ore; 


muſt be drawn up, 

attorney, when the plea is filed; to obtain whi 

counſel or ſerjeant's hand to à motion paper, wb bir th 

fame and the draughtof your eat og: if in B. R. with the clerk of 

the rules, if in C: B. ſecondary, as initruttions to 

draw up the rule. 

I in vacation you apply for this rule, it is neceflary (not- 
a motion is not actually made) to get a judge's 

order to authorize the clerk to draw the rule up, which 

ener is made our of cou by the judge's clerk without 


8 ſummons; | 
"ages 2205 Bench the clerk of the papers with whom all 
ſpecial pletalingr) are left, makes out —_— 
with his name, and to whom the s attorney muſt 
——— in order to draw his replication thereto, 
+74” Aero be of courſe, and conſiſts in a mere 
denial of the plea, without alledging any new matter there- 
itt, as nul riel record to a plea of judgment recovered; in which 
caſes the clerk of the papers draws up the replication, and de- 


livers the 1 to the plaintiff's attorney with a com- 
pleat Hue, 
reptieation'is to be a 


new 


But if che 5. ;; containing 
———— which —— 7 fe, th pln s at- 
2 copy of t ola away pa 

tk for it, e 
. done, ſigned by counſel and engroſſed, is carried and 


fled wich the clert of the papers und if further feln 


SS 


S2 
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decl: 
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Of syecrarl Prras, and herein of pleading 
double, &c. 


de had in the cauſe, the parties alternately take copies 
thereof from his office, and file their anſwer thereto, until 
iſſue is joined between them. | | 
But in the mmm Pleas the defendant's attorney may 
deliver a copy of the plea to the plaintiff's attorney, or file 
the fame with the prothonotary, and ſerve a copy thereof on 
the plaintiff's attorney or agent. & . 
xp ances With leave of the court, pleaded now 
| t and non aſſumpſit infra ſex annos; to the latter plain- 
2 an ore Me — joined on nu tie} — 
and judgment for the plaintiff; whereupon he executed a 
wo enquiry of damages, and did not further proceed on 
the iffue of non aſſumpſit, but as to that entered à noli profeqits. 
. The defendant moved to ſet aſide the writ enguiry, and 
. on ſhewing cauſe, the plaintiff infiſted that he might enter 
at a mi prof. on the iffue of non aſſiungſit, and take his exe- 
''s cution on the iſſue that was found for him; and the deſtn- 
4 dnt inſiſted both pleas went th the declaration, and if au 
he cone iffue was found for him, the plaintiff was batted of 
tof on. Per cur. It is a judgment only as to part, and not 
to won the whole proceeding, and the enquiry could riot be 
executed before the other iſfue was tried. The defendant 
ots has a double defence given him, and if any one be found 
e's r bim, he ſhall be excuſed; therefore this writ of enqui 
uch Wl is wrong, and if this way of proceeding was to be allowed, 
out WI there is an end of pleading double. P7447. Reg. C. P. 340. 
Defendants had pleaded to two aſſaults, &c. laid in the 
declaration, four ſeveral matters by leave of the court, On 
trial, verdict for defendants on two firft, and refidue for 
paintiff without any damages, and there was no certificate 
from the judge, that defendants had probable cauſe to plead | 
the two laſt pleas. The court thought they had no 4 — 
tonary power, but are bound by the ſtat, 4 mn. as the 
judge had not certified, and made the rule abſolute” for coſts 
on the latter pleas. Barnes, 140. | 7 
Four iſſues were joined on four ſeveral pleas in bar to an 
wowry, three of which were found for plaintiff, and the 
fourth for defendant. No certificate from the judge that 
paintiff had a probable cauſe to plead the fourth plea. On 
which defendant” moved for coſts thereon. — After which 
the judge certified, ſo the rule was diſcharged. Barnet 


di J : is 7 'Plaintif 


176 Ot Pleading, 


Of ;8PECLAL PLEAs, and herein of pleading 
I | double, Gc. 


Plaintiff in replevin pleaded two ſeveral ts in bar to 
n avowry, by way of preſcription. One plea was found 
or him, and there being no certificate. that plaintiff had 
r cauſe to plead the other, the defendant moved 
far coſts according to 4 Hun. The queſtion was, whether 
theſe proceedings are within the ftatute or not? The ava. 
ant in replevin being omitted in the words of the ſtatute. 
Rule enlarged. Barnes, 144.—Afterwards the court held 

e avowant to be within the intent and meaning of the ſta. 
tute, And made the rule abſolute for taxing avowant's coſts. 
Lid. 146. o7 V 10 we Ba il 1 Rte =" 

In Teplevin the court gave leave to plead doubly, viz. 
that plainvff in repleyin had not property, and a, juſtification 
a 2 diſtreſs for rent, Barnes, 38. . 
ws Defendants pleaded three ſeveral pleas by leave, on two of 
which iſſues were joined ; on the third for want of a rejoin- 
der, plaintiff hen judgment guod recuperet, and took out 
Fang pier : Era ray 2 5 judgment on the 

ea, [Which Was plene adm. ] the lues on the two 
other pleas muſt be tried before plaintiff can oi If 
defendant prevails on any, the plaintiff cannot recover. 
Rule abſolute to ſet aſide judgment and execution with coſls, 
Baker v. Barlow & ur. extrix. Earnet 200 5. 
© Defendant pleaded four pleas as by leave, though he had 
tained no rule, but a judge's order, Plaintif moved 
that either three of the pleas, or the words & by leave of 
the court” might be ſtruck out. The ſtatute giving the 
_ of leave to plead ſeveral matters to the court only. 
e pleas were held to be improperly pleaded; but the 
court gave leave to plead the ſame four pleas de novo, on pay- 
ment of coſts. Barnes, 37: 

Defendant by leave of the court pleaded non aſſumpſit and 
the /atute of limitations, and delivered it to plaintiff's attor- 
ney, who made up the iſſue, and delivered it, with notice of 
trial, to the defendant's attorney, who paid for it. The 
plaintiff's attorney finding afterwards it ſhould have been 
made up with the clerk of the papers, went and paid him his 
fees, made up the record, and went to trial: and the court 

efuſed to ſet it aſide, though the defendant made no defence. 

or per cur. he was in the firſt fault, in not leaving the pleas 
in the office. Thompſon v. Tiller. Stra. 1266. 

In affault and battery againſt A. and B. both pleaded not 

guilty ; and A. by leave of the court, pleaded alſo ons ar 


erdict 


Df Pleading. 177 


of 8PECIAL PI EAS, and herein of pleading 
double, &c. 


Verdict for plaintiff againſt both on not guilty, and for A. on 


jons ſoak. Damages as to B. ; Two certificates were 


ſigned on the record of Mi. Pri. by the judge who tried the 
cauſe; one, that the aſſault and battery was ſuſſciently prov- 
ed; the other, that there was a probable cauſe for making A. 
2 defendant. A. afterwards moved for coſts, on the 4 & 5 
Anne, c. 16. but the court held this caſe not within that 
ſtatute, or the ſtarute 8 9M. z. and denied coſts. Barnes, 


142. 
Fre courts will grant leave to plead double, pleading 
iſſuably, and taking ſhort notice of trial, after a judge's 
order for time to plead given. Barnes 338. * 
After payment of money into court, defendant obtained 
2 rule to plead double, which was ſet aſide with coſts. 
Plaintiff by the rule to pay money into court, is confined to 
the general iſſue, and no other plea. The notion after- 


wards to plead double is an impoſition, on the court. 


Barnes 839. 


The courts will cenſure an unneceſſary length of pleading; 
2s if there are many counts in a declaration, where few 


would ſuffice, or many uſeleſs pleas of juſtification, or the 


pleadings are otherwiſe ſpun out to an enormous ſize by. 
traverſes, novel aſſignments, and other engines of pleading ; 
and will fix a heavy cenſure on the party whom the Maſter 


or Prothonotary ſhall, on reference, report to have been the 
cauſe of ſuch unneceſſary extenſio n. 


Note, Motion for leave to plead double, cannot be 6 
pu defendant has appeared. arnes 331. | po 
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Of RgeLyinc, REjoinixG, Ge. 


TH ERE is no preciſe time fixed for replying, rejoining, Sc, 
But if the party who is to do the act is ſerved with 2 
copy of the rue for that purpoſe, he muſt reply, &c. within 
four days excluſive after the ſervice of copy of ſuch rule; and 
if he does not, a demand in writing haying been made, 
judgment may be ſigned. But if judgment be figned, or 
other proceedings had within that time, the fame on appli- 
cation to the court will be ſet aſide.— And Sunday, or any 
holiday on which the court doth not ſit, not being the laſt of 
thoſe four days, is to be reckoned a day wichin thoſe rules. 

If an interlacutory judgment is figned, and the plaintiff 
has neglected to give a rule to plead, the defendant muſt 
take advantage of that, or any other irregularity, #202 days at 
leaſt before executing the writ of enquiry, or not at all. 
1 Barnes 165. Pratt. Reg. 242. 

If a cauſe has conti four terms without proſecution, 
before iſus joined, each party ſhall have a whole term's no- 
tice to reply, rejoin, c. unleſs the cauſe has been ſtayed 
by injun#ion or privilege. | 

A rule to ſhew cauſe why plaintiff ſhould not be at liberty 
to withdraw his replication, and reply de novo, in having, by 
miſtake of his former attorney, traverſed a leaſe under which 
he himſelf claimed, © was made abſolute, though ſix terms 
had intervened fince the replication was filed.” Alter 
againſt Chip. Hil. 32 Geo. 2. Burr, Rep. 4 part, 756. 

Aſter plaintiff and defendant have joined in the iflue which 
is to be tried betwixt them, the interpleader between the 
parties is then at an end, and neither party can demur with- 
out the conſent of the other. For by joining in the iſſue, 
they have admitted the pleadings to be good, and ſufficient 

to try the iſſue. Jide Show. 213. Lil. Reg. 437. 
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Ok Demurring. 179 


DEMURRER in pleading is an admiſſion by the 
A adverſe party of the fact charged in the count or de- 
laration, plea, replication, Cc. and refers the law ariſing 
on ſuch fact to the judgment of the court. 

A demurrer is either ſpecial, or general, and muſt be ſigned 
if in B. R. by a counſel or ſerjeant—if in C. B. by a ſerjeant. 
' There were ſpecial demurrers at common law, as well as 
general 3 but ſpecral demurrers were never neceſfary, except 
in caſes of uphicity and therefore ſeldom vradtiſed ; for 
the law was then taken to be upon a r. demurrer, the 
party could take advantage of no other defect, but that 
which was ſpecially aſſigned for cauſe of demurrer but 
upon a general demurrer he might take advantage of all de- 
ſects, that of duplicity only excepted. And there was no in- 
convenience in ſuch practice; for the pleadings being at bar 
viva voce, and the exceptions taken ore tenus, the cauſes of 
demurrer were as well known upon a general, as upon a 
ſecial demurrer. After the Reformation, when the practice 
of pleading at bar was altered, the uſe of general demurrers 
notwithſtanding continued, and thereby this public incon- 
renience followed, that the party whoſe pleading was de- 
murred to came into court, not. knowing what he was to 
ague. This inconvenience occaſioned the fat. 27 of Eliz. 
which enacted, That after demurrer joined the judges 
4 ſhall proceed and give judgment, according as the right 
4 ſhall appear, without regarding any imperfection, defect, 
« or want of form in any writ, return, plaint, declaration, 
© or _ proceſs or cauſe of proceeding, except 
« thoſe only 
particularly ſet down and expreſs with his demurrer. And 
that upon ſuch demurrer joined and entered, the court 
4 ſhall amend all ſuch imperfections, defects and wants of 
* form, other than thoſe which the party demurring ſhall 
* particularly aſſign.“ 

is ſtatute in great meaſure was reſtorative of the com- 
mon law, ang required in all caſes of form, a ſpecial de- 
murrer ; but a general demurrer ſtill ſufficed for all matters 
of ſubſtance. — However, many things which were con- 
trued to be matters of /ub/ance, ſince the making of the 
dove ſtatute of Elizabeth, are by ſubſequent ſtatutes re- 
garded but as matters of form only, and ſhall be aided if not 
pecrally demurred to. Fide what omiſſions and defects are 


ſill aided after verdie? by the 16 & 17 Car. 2. c. 8. and other 
latutes of jeofails. 


The 
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which the party demurring ſhall ſpecially and 


180 Ot Demurring. 


The flatute 4 & 5 Anne, c. 16. in furtherance of the ſta. 
tute of Elizabeth, enacts, That no exception ſhall be taken 
of the following matters on a general demurrer, which be. 
fore were regarded as matters of ſub/tance, and were fatal on 
a general demurrer ; viz. An immaterial traverſe, default 
« of entering pledges upon any bill or declaration, default 
of alledging of bringing into court any bond, bill, in. 
& denture, or other deed, mentioned in the declaration or 
* pleading ; default of alledging of the bringing into court 
letters teſtamentary, or letters of adminiſtration, the omiſ- 
« ſion of vi et armis, et contra pacem, or either of them; 
or the want of averment of hoc paratus eff verificare, or 
& hoc faratus eft verificare per recordum, or for not alledging 
« prout patet per recordum, or matters of the like nature,” 
— 8o that for theſe defects the party muſt now demur 
ſpecially. 

A departure, though not mentioned, has been held to be 
within this act; and therefore for a departure in pleading 
there muſt now be a ſpecial demurrer, though before this 
ſtatute a departure was fatal on a general demurrer, 

And duplicity is ſtill aided on a general demurrer. 

Notwithſtanding a general demurrer {till ſuffices for want 
of ſubſtance, in all caſes except thoſe above-mentioned in the 
flatute of Anne, yet it is the beſt way always to ſhew the 
cauſe of demurrer. 

A demurrer confeſſes matter of fact, and that only when 
*tis well pleaded : but never conſeſſes a point of law. 

A ſpecial demurrer can take advantage of no other matter 
of form, than what is ſet down for cauſe of demurrer ; but 
on a ſpecial demurrer, advantage can be taken of any matter, 
of ſubſtance, though not expreſsly alledged, | 

The ftatutes 27 of Elizabeth and 4 & 5 Anne, directing 
the judges on demurrer joined to give judgment, according 
as the right ſhall appear, extend only to fuck demurrers as 
go to the action, and not to demurrers to pleas in abate- 
ment. | 
If a pleading is demurred to for matter of form only, and 
the party demurred to is aware of his informality, he may 
take out a ſummons before 2 judge to amend his pleading, 
on payment of coſts ; but if not, he may join in demurrer, 
as he muſt always on a genera! demurrer : and then the par- 
ties are at iſſue in law; and the ſame is referred to the 
judges of the court, before whom the action is brought to 
determine. 

A demurrer, whether general, or ſpecial, ought to have 3 
counſel's fignature. Vide Lill. Reg. 436. of 
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* Of making up the DEMURRER-Book. 


Y In B. K. 
on * the King's Bench, if 
there is a general demurrer 
ut No the declaration, the plain- 
n- Wif's attorney adds a joinder 
hereto, and makes up and 
livers · the iſſue thereupon : 
xr which the other ſide muſt 
pay 44. per ſheet, beſides 
amps : otherwiſe the judg- 
nent may be ſigned. But 
f the demurrer is ſpecial, or 
general after a ſpecial plea 
kaded, the ſame muſt be 
led with the clerk of the = 
n, who makes up the De- 
urrer-book with the joinder, 
nd gives a rule in the mar- 
xn, for the defendant to re- 
tive and return the ſame to 
e inrolled to the plaintiff's 
morney; which if he returns 
Ind pays for the entries, an 
wipitur is entered on the 
king's Bench roll. Plaintiff's 
ltorney then gets a number- 
al, and carries the ſame, 
th the Demurrer-book, to 
be clerk of the judgments, en- 


ting, rs and docquets the iſſue, if 
ding ere is one, finiſhes the entry 
rs as che roll, and then the 
bate- me is carried to and filed 


the M. Pri. Office in 


and Wray 5-17n. 
may When this is done, a motion 
ding, o be ſigned by counſel for a 


mcilzum, or day to argue the 


par- NHMurrer; and then you draw 
à rule with the clerk of 


be rules, [paying 45.] and 
my to the clerk of the pa- 
„ with whom the demur- 
Vox. I. 


Len to accept and pay for it, 


In C. B. 
In the Common Pleas, when 


demurrer is joined, the plain- 


tiff's attorney in all caſes 
makes up the Demurrer-book, 
and delivers it on treble penny 
ſtampt paper to the defend- 
ant's attorney, who pays for 
it at the rate of 4d. per ſheet, 
beſides ſtamps, and alſo for 
entering his pleadings and 
warrant of attorney. Then 
plaintiff's attorney enters the 
whole proceedings on the 
roll; and having delivered the 
ſame to the ſecondary, he gets 
a ſerjeant to move for a con- 
cilium, or day to argue it; and 
the ſecondary draws up a rule 
accordingly, which muſt be 
ſerved on defendant's attor- 
ney, and the demurrer put 
down for argument. 


If a concilium is moved far 
before the Demurrer- bock is 
delivered to the defendant's 
attorney, it will be irregular. 
The r 
tender the paper- book to de- 


fendant's attorney: If he re- 


rer 
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Of making up the DEeMurRER-Book, 
In B. K. In C. B. 


ö F 
rer is entered preparatory to — may be ſigned. c 
agreement. 6 * accepts and pays for it, Win / 
E then a concilium ought to be; 
moved for. Barnes 163. Ipo 

3 on 1 . Nve 
Copies of the Demurrer-book muſt be delivered at leaf b t! 
Two” days before the argument comes on. The plaintiff B 
attorney delivers copies to the chief juſtice and ſenior judge. Witt, 
If one of the parties delivers all the paper- books, the our. 
not delivering ſhall pay to the other the charges of two d Du 
the paper- books before judgment, or ſnhall be allowed u sich 
taxation. — And if there ſhall be no taxation of coſts, ret 
attorney for the party making default in delivering the boote r 
Mall be compelled to pay by attachment. tec 
If che party refuſes to join in demurrer, you get a P! 
for that purpoſe, as when” a party neglects or refuſes n ac 
reply; rejoin, &c. and then the party muſt do it within fou equ 
days, otherwiſe —_— may be ſigned. ; tary, 
Where the defendant demurs to the declaration, his tunit 
torney {hall be obliged to accept of notice of executing t In 
avrit of enquiry [if it is an action ſounding in damage 
on the back of the joinder in demurrer. And if deſenda im: 
pleads ſuch a dilatory plea as «he plaintiff is obliged to dffrlic 
mur to, defendant's attorney ſhall be obliged to accept Meda 
notice of executing a writ of enquiry on the back of fü This 
demurrer. Tr. 10 Geo. 1. C. B. The ſame rule in B. per 


If there is a demurrer to part, and an iſſue upon the ot 
part, and judgment is given for the plaintiff on the demurr 
he may enter a nonproſt as to the iſſue, and proceed to a w 
of enquiry on the demurrer ; but without a nonpreſs he cu 
not have a writ of enquiry: becauſe on the trial of t 
iſſue, the fame jury will aſcertain the damages for that p 
of which the demurrer was. Salt. 219. pl. 6. If there 
a demurrer to part, and an iſſue as to the other part, 


iſſue generally ſtays till the demurrer is argued, 


Of Demurring. 183 


Of the Judgment on DEMURRER. 


ff upon argument judgment goes for the plaintiff, you 
draw up a rule for judgment with the clert of the rules if 
in B. R. or ſecondary if in C. B. and if the action ſounds 
only in damages, as caſe, treſpaſs, &c. wherein the judgment 
won the demurrer in only interlocutory, and not final, you 
ge notice of executing the writ of enquiry, and proceed 
o the execution thereof, 

But when the judgment on the demurrer is final, as in 
it, you ſtamp either the rule for the judgment, or the de- 
urrer- boo with a double half-crown | and if in B. &. 
pu get the clerk at the N/f Prius office to attend the Maſter 
ith the roll, [and if in C. B. you carry the ſame to the 
Prithonotary] who will tax the coſts, and mark the ſame in 
he margin of the roll; after which you proceed to ſue our 
execution. | 
a ru} Plaintiff obtained judgment upon arguing a demurrer in 
ſes n action upon the caſe, and proceeded to execute a writ of 
n foufMenquiry, without getting judgment ſigned by the Prothono- 
ry, which the court held to be irregular, and ſet afide the 
nit of enquiry. Mac Carty v. Parminter. Barnes 229. 

In aſſumpſit, the defendant pleaded the general Yue, and 
lo the flatute of limitations ; the iſſue was found againſt 
im at the aſſizes; but as to the ſpecial plea, there was a 
replication, rejoinder, and ſurrejoinder; to which the de- 
kndant demurred, and the plaintiff joined in demurrer. 
of fu This term the plaintiff made it a concilium, put it in the 
paper, and no body to ſupport the demurrer, obtained judg- 
vent; it was now moved to ſet this alide as irregular, the 
nule for the concilium having never been ſerved, or any no- 
ice” given of putting it in the paper.—But the court held 
not to be irregular, and that it was the duty of the de- 


ef eadant to ſearch, ſince he muſt expect the plaintiff would 
that paliroceed. Then it was moved to ſet it aſide upon payment of 
there Wſeoſts, upon the foot of ſetting aſide regular judgments. But 
part, Me court ſaid, that was never to be done, but where the 


eſendant was to plead to the merits, not to give him the 
vantage of a nicety in pleading : and if there was any 
ground for the demurrer [as in fact there was] he might 
bing a writ of error. Forbes v. Lord Middleton. Stra. 1242. 
Debt againſt defendant, as heir on the bond of his an- 
eſtor. Plea reins per deſcent. Replication aſſets. Demurrer, 
ade, and joinder; and the cauſe was ſet down. Then de- 
ndant moved for leave to withdraw the demurrer, and re- 
vn iſſuably on payment of coſts. On ſhewing cauſe, plain- 
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Of the Judgment on DRMURRER. 


tiff inſiſted, that by the demurrer he had been delayed 
an aſſizes, and defendant now came too late to withdraw 
his demurrer, unleſs he would give judgment for plaintiff's 
ſecurity. The ſerjeant for defendant urged a diffidence of 
his own opinion as to the validity of the pleadings, and was 
fearful to venture the argument; becauſe, if judgment had 
paſſed againſt his client on demurrer, the debt muſt be paid 
out of defendant's own goods, if on verdict out of ailets, 
Rule abſolute by three judges. Denton contra. Hunt v. Put. 
more. Barnes 155. | 

© The entry of the judgment was, Ideo conſideratum «ft, &:, 
and not ſaid as uſual, & quia videtur curiæ, &c. and for that 
cauſe it was reverſed; for when a demurrer is joined, the 
matter of law is ſubmitted to the court, and they muſt {ay 
whether it is ſufficiens or minus. ſufficiens, before they pro- 
nounce judgment; otherwiſe it don't appear that they de- 
termined the matter of law before them. Atwood v. Burr, 
Salk. 402. Lad. Raym. 821. S. C. 


Ok Trial by Recozdd, 185 


\RIAL by record is where a matter of record is 
-þ pleaded in any action, as a fine, a judgment, or the 
Ike, and the oppoſite party denies it, by ſaying that there 
no ſuch matter of 3 exiſting. The trial of this iſſue 
therefore is- merely by the record; for, as Sir Eaward Cate 
obſerves, a record or inrollment is a monument of ſo high 
z nature, and importeth in itſelf ſuch abſolute verity, that 
it be pleaded that there is no ſuch record, it ſhall not re- 
ceive any trial by witneſs, jury, or otherwiſe, but only b 
elf, Thus titles of nobility, as whether Earl or no Earl, 
Baron or no Baron, ſhall be tried by the King's writ or pa- 
ent only, which is matter of record. 6 94 53. Alſo 
m the caſe of an alien, whether alien friend, or enemy, 
ſhall be tried by the league or treaty between his ſovereign 
ind ours; for every league or treaty is of record. q Rep. 
z. And alſo, whether a manor be held in ancient demeſne 
r not, ſhall be tried by the record of Domeſday in the King's 
Exchequer. ' "LY 

If a matter of record is pleaded, the other party may 
reply „nul tiel record,” upon this, iſſue is tendered and 
vined in the following form: © And this he prays may be 
enquired of by the record, and the other doth the like.” 
And hereupon the party pleading the record has a day given 
um to bring it in, and proclamation is made in court for 
im to bring forth the record by him in pleading alledged, 
Lor elſe he ſhall be condemned;“ and on his failure his 
ntagoniſt ſhall have judgment to recover: Or if the plain- 
bft's right of action is — on a record, and the de- 
endant pleads that there is no ſuch record,” the plain- 
iff may reply, © that there is ſuch a record, and this he is 
rady to verify by that record :” And hereupon he ſhall 
hre a day given him to bring in the record. 
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Of pleading Au TER ACTION PENDENT, 


FE to an action, the defendant pleads another action de. 
pending for the ſame cauſe in the ſame court, in abate- 
ment, the plaintiff has no occaſion to reply “ no ſuch re. 
cord.“ but may crave cyer of the record pleaded, and have 
a rule for oyer the next day; and on default thereof ſign 
judgment. Carth. 453. Theobald v. Long. Ld. Raym. 245. 
Carth. 517. 

In B. 1 action for aſſault, battery, c. — Plea in abate. 
ment, another action depending in ſame court for the ſame 
matter. — To which Naintiff replied nul tiel record; and 
prayed inſpection by the court, without giving liberty to 
rejoin quod habetur tale recordum. Demurrer inde and join- 
der, and judgment for plaintiff; becauſe it being a record 
of the ſame court, the plaintiff might pray that it might 
be inſpected by the court, if any ſuch there was, as it is 
reported in Dyer 227. Et per cur. upon this plea, plaintif 
might have craved cyer of the record pleaded, and for want 
of oyer might have ſigned judgment, which is the quickeſt 
method of proceeding. Gas v. Wickett. Carth. 517, 
Salk. 566. 15 Lev. 243. Ld. Raym. 550. 

But per Holt. If it was a record of another court, then 
there ought to be a rejoinder *, quad habetur tale recordun, 
Sc. and per Holt; judgment final in this caſe ought not 
to be ſigned : but coals a reſpondeas ouſter, for failure of re- 
cord is not peremptory. | 

Note, If upon the replication ul tel record, to a plea 
auter attion pendent in abatement, there was ſuch record at 
the time of pleading the plea, though that action was after- 
wards diſcontinued, yet ſuch plea is good, becauſe it was 
true at the time of pleading. —But if a man pleads a reco- 
very by judgment in bar of an action, and the ſaid judgmen 
is reverſed after pleading the plea; now ſuch plea is il 
becauſe now it is no ſuch record ab initio. Green v. Watts. 
Ld. Raym. 274. 

An action pending in an inferior court, for the ſame 
thing, cannot be pleaded to an action brought in the ſupe 
rior courts. 

Note, Upon ſuch plea of auter action pendent, if up0! 
ſearch it appears to the court that there is ſuch a record 


— 


— 


Fut ſince this it has been held that there is a compleat iſſue 
joined upon zul tiel record with a verification, and that there 
needs no rejoinder uod habetur tale recordum. Vide 2 Will. 11; 


thei 
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Of pleading AuT ER ACTION PENDENT, 


then the entry ought to be, ni inſpeclis recordis, Sc. ap- 
zt, that there is ſuch record, ideo, Sc. But if no ſuch 
record be found, then quia inſpectis, Sc. nau inveiitur di- 
quid tale recordum, c. then judgment guod 79 lte 
iu ought to be given for failure of the record. Per Hat, 
G. 7. £4. Raym. 5 50. | 

In B. R. to an action of aſſault, battery and wounding, 
on the 6th of June, — and to aſſault, battery, wounding 
and falſe impriſonment, on 1 Awugu/t after. Defendant 
leaded not guilty to the latter, and as to the firſt aſſault, 
hattery and wounding, that plaintiff had levied a plaint for 
the ſame in the Marſbalſca, which was removed by habeas 
pus into B. R. that defendant put in bail thereto, and 
which plea in B. R. remains Fil undetermined ; and 
nerred that the plaint levied in the 1arhalſea, and the 
flaintiff's bill for the firſt aſſault, battery and wounding, 
were for one and the ſame cauſe, Ic. — Demurrer inde, and 
under. And per cur. judgment of reſpondeas oufter. For an 
habeas corpus does not remove a cauſe out of the inferior 
court, ſo as to be pending above, and conſequently it cannot 
be pleaded to another declaration for the fame thing. A plaint 
pending in an inferior court is no plea to an action brought 
in the courts at Veſiminſter. There is a great deal of dif- 
ference between a recordari, or a certiorari, and an habeas 
corpus. In the caſe of a recordari, the proceedings are upon 
that, and the recordari is entered upon the roll, and the re- 
turn of it, which is the plaint; and the plaintiff declares 
upon that, and the parties have day in court upon the recor- 
dari ; and ſo it is of a certiorari. But upon an habeas cor- 
jus the parties have no day in court : but the proceedings 
below are ſuperſeded, and the plaintiff has liberty to declare 
zzainſt the defendant as in cuſtody of the marſhal. Vide 
Jeers v. Turner. Ld. Raym. 1102. 

Treſpaſs againſt tuo, both pleaded in abatement ; another 
ation of treſpaſs depending againſt one alone. Demurrer 
inde, and the court inclined, the plea was good as to both. 
Carth. 96. ; | 

If detendant to an action on a penal ſtat, plead auter action 
pendent, or a one recovery for the ſame offence, and the 
plaintiff ſhould reply per fraudem ; and on the trial obtained 
verdict on ſuch iſſue, he ſhall have judgment; and the de- 
fendant have impriſonment for two years, by proceſs of ca- 
pias and exigent, to be ſued within a year after ſuch judg- 
ment had, or at any time after, till he ſhall be ſo had and 
impriſoned, by „tat. 4 Hen. 7. c. 20, 

{ Ae 0 4 Motion 


2 et BO. f?r. A. wn et < 
—y 7 
—_—— \ » \ - 
- — i. . 
: F 


. 
FI a= 
2 3 
a ned . \ 9 
=» go 
4 TT >. 


by Ss 
—— —- 
* 8 


9 k 4 
— * 
- 13 If =pe 
1 i. Fre % 
- 4. 43 —— 
L . 


1s  Mc+EriabbyRocow. 


— 


Of pleading Au TER ACTION//PENDENT, 


Motion againſt judgment for plaintiff on an iſſue of xy 
tiel record. Caſe was, plaintiff had miſtaken commorancy; 

d defendant had pleaded in abatement, and annexed an affida. 
vit of the truth of his plea. Plaintiff brought a new ac. 
tion, whereto defendant ed the former depending; upon 
which plaintiff, without leave of the court, entered a nil ca- 
piat per breve, which was allowed by all to be good. — gut 
another queſtion aroſe, Whether plaintiff could have made 

| ſuch an entry, in caſe the firſt plea had not been in abatement. 
And the court held not, ſuch practice is confined to a pl 


in abatement only. Barnes 257. 


0 


0 
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Of pleading a FORMER Recovery. 


JT is a maxim in law, guad nemo bis vexari debet.” But 
a judgment in a former action is only pleadable in bar of 
a new action, where the new action is brought for the ſame 
cauſe of action as the firſt was; that is, where the ſame evi- 
dence will ſupport both the actions, although the actions 
may happen to be grounded on different writs. This is the 
teſt to know whether a final determination in a former ac- 
tion is a bar or not to a ſubſequent action; and it runs 
through all the caſes in the books, both in real and perſonal 
actions. But there is a diverſity between real and perſonal 
actions; Lord Cote means, by actions of the ſame nature, 
actions of the ſame degree, where you can't have a writ of 
an higher nature, as a bar in a writ of ayle, is a bar ina writ 
of befayle and in a collateral action, as ' coinage, &c. for 
theſe are anceſtrel, and of one and the ſame nature; but will 
not bar a writ of right.—Perſonal actions are all of the ſame 
degree. 3 Wl, 308. 

ut note, a miſtake of his action is no bar or eſtoppel to 
bring a new action. For there is no queſtion, but that if a 
man miſtakes his declaration, and the defendant demurs, 


and has judgment, the plaintiff may ſet it right in a ſecond *' 


action. 1 440d. 207. 3 Will. zog. 

Where the demand and recovery is of a thing certain, as 
where two are bound in 100/, jointly and ſeverally, there 
recovery and execution againſt one, is not a bar againſt the 
ether; for execution is no ſatisfaction for the 100/. de- 
manded. Cro. Fac. 73. 

But where the demand and recovery is of a thing uncer- 
tain, as where treſpaſs is done by two, which reſts only in 
damages, if the plaintiff recover againſt one, that judgment 
is a ſufficient bar againſt the other, for tranſit in rem judica- 
tam; the property of the goods is changed, fo as he may not 
ſeiſe them again. Bull. Ni. Pri. 49. 

In trover for goods, the defendant pleaded that plaintiff 
had brought the fe action againſt I. S. for the ſame goods, 
and had recovered and had execution; and on demurrer, the 
plea was held good. Yelv. 67. 

If a defendant pleads a prior recovery in the ſame court, the 
plaintiff has no need to reply nul tiel record, but may have a 
rule for the plea to be rejected, unleſs oyer is given of the 
judgment, and upon default thereof may ſign judgment, 
Hunter v. Wiſeman, Stra. $23. Same rule in Gwinnell and 
Thompſon, Trin, 3 Geo. 2. 

| There 
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190 Ot Ttial by Retord. 
Of pleading A FoRMER RECO VERY. 


There is no difference between a record of the ſame 
court pleaded, and a record of another court: The iſſue is 
complete upon the replication uu tiel record, without a re- 
joinder. Where the defendant avers a record, and plaintiff 
gives him a day to bring it in, the concluſion of the re. 
plication4s as follows: And this he is ready to verify, and 
prayeth that the 2 record may be feen and inſpected by the 
court [or if in C. B. by the juſtices] here. And becauſe the 
aid B. hath not the ſaid record now ready here in court, it is 
ſaid by the ſaid court here to the ſaid B. that he have the ſaid 
record here on [if by original, a general return day—if by 
Bill, a day certain in term]. The ſame day is given to the ſaid 
A. here, &c.” | 

Where the plaintiff avers the record, the concluſion of 
the replication is thus: © And this he is ready to verify by 
the faid record, and prays that the ave record may be ſeen and 
inſpected by the court here. And becauſe ibe ſaid A. hath not 
now that record ready here in court, he is directed that he have 
that record here, &c. The ſame day is given to the ſaid B. 
here, &c. Barnes, 336. Newbury v. Strudwick, Eaft. q 
Geo. 2. 

Action of aſſumpſit, and after iſſue joined on nul tiel record, 
the plaintiff's attorney delivered the book, with a day [viz. 
Monday] to bring into court the record by him averred; 
and the record not being brought in that day, plaintiff 
drew up a rule for judgment ni on Wedneſday next; ſigned 
judgment, and executed a writ of inquiry. Defendant ob- 

to the judgment, that the rule ſhould have been, un- 

s Cauſe within four days, and not for a ſhorter time. 
Per cur. Where the judgment is final, the rule ſhould be, 
unleſs cauſe in forr days, that defendant may have that time 
to move in arreft of judgment : But where the judgment is 
interlocutory (as in this caſe) that reaſon fails, and there 
is no occaſton for a four day's rule, becauſe the defendant 
may move in arreſt of judgment after the inquiry executed. 
Hoptins v. Knapp, Barnes 264. 

Where the proceeding is by original, and a general re- 
turn day is given to bring in the record, the defendant ought 
to be called. to bring in the record at the riſing of the court 
that day: And if he fail, the rule for judgment ſhould be, 
unleſs cauſe on the appearance day of that general return, 
and the record may be brought in on that., or any inter- 
vening day, | b * 

ut 
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Of pleading A FoRMER Recovery. 


But where the proceeding is by hill, and the day given 
to bring in the record is a day certain, the record cannot 
be brought in after that day ; but on that- day, at the riſing 
of the court, defendant ought to be called to bring in the 
record; and if he fail, the court will appoint the day to 
be inſerted in the rule for judgment wii cauſa. The rule 
drawn up for judgment niſi was therefore held good, and the 
objection to the judgment over- ruled. Same caſe. 

Upon an iſſue of nul tiel record, the plaintiff delivered 
the book, and gave himſelf a day to bring in the record, 
viz. tres IP 8, but did not bring in the record on 

ly 9, plaintiff offered the record, and moved 
that it might be read; which was refuſed by the court, it 
not being brought in on the day which plaintiff had given 
himſelf to produce it. Caluerac v. Pinhero, Barnes 343. 
—but ſaid in ſame caſe in Barnes 85. that the plaintiff 
may continue the day for bringing in the record by him 
averred, 

Debt on judgment in C. B.—Plea, that plaintiff had 
recovered a judgment in B. R. To this plaintiff replied 
nul tiel record, and delivered the iſſue with a day given in it 
for defendant to bring in the record at his peril. Defen- 
dant inſiſted, that the replication of ul tiel record ſhould not 
have been delivered in the iſſue book, and day given to 
bring in the record, but that plaintiff ſhould have given 
him the replication by itſelf in form, and have given a rule 
to rejoin,. therefore moved that plaintiff ſhould take back 
the ue book delivered, and deliver a replication in form, 
and alſo repay the money he took for the iſſue. —On ſhew- 
ing Cauſe, the court were of opinion, that a rejoinder in 
this caſe was totally unneceſſary, after a complete iſſue 
joined, and that the delivery of the iſſue was right. Rule 
diſcharged. Barnes, 377 | 

Aſſumpſit in C. B. Flea, judgment recovered in B. R. 
and this he is ready to verify by the record, —Plaintiff re- 


plied nul tiel record, concluding with a general averment 


thus, viz. and this he is ready to verify, &c. Demurrer for 
that cauſe; as the replication ſhould have concluded with 
giving defendant a day to bring in the record. On argu- 
ment it was thought well either way. Vide Barnes, 161. and 
2 Will. 1 13: | 

In an action of debt upon a judgment in an inferior court, 
if defendant pleads nul tiel record, on the certiorari, they ſhall 
certify only tenorem recordi. 3 Salk. 296. : 1 
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In C. B. on an iſſue of nul tie! record joined in an action 
of debt on judgment, wherein plaintiff had declared for 950. 
adjudged to him for damages, occaſioned by non-perform. 
ance of promiſes and undertakings, &c. The plaintiff 
produced a record of the judgment, to verify his declara- 
tion; whereupon it was objected for defendant, that the 
record produced contains a recovery of 95 /. part for da- 
mages, and the reſidue for coſts; and the record alledged is 
a recovery for damages only. But this objection was over. 

and judgment given for plaintiff, The declaration 
is in the fertled conſtant form of this court uſed in ſuch 
declarations, and in writs of ſcire facias, to revive judgments, 
After the coſts incorporated with, and made part of the 
damages, the concluſion of the judgment is, which ſaid 
damages in the whole amount to 95/. The form of the 

King's Bench differs from that of this court, Turton v. Riſh- 
ton, Barnes 274. 

To an action for money had and received by defendant 
for plaintiff's uſe. The defendant pleaded an action of trover 
by plaintiff, for taking and converting goods of plaintiff, 
and judgment for defendant therein ; and averred, that the 
goods for which that action of trover was brought, are the 

me identical goods, for the produce whereof the preſent 
action is brought, To which the plaintiff demurred, and 
had judgment: the court being clear of opinion, that a judg- 
ment for the defendant in trover, is no bar to an action for 
money had and received, 3 Wi. 240. 

Judgment in treſpaſs for defendant is a good bar to trover 
for the ſame goods. 1 Show. 146. 

So is a judgment in trover a good bar to an action on the 
caſe for the ſame cauſe of action. -3 Wilſ. 304.—But not 
unleſs the queſtion in both appears to have been the ſame, 
2 Blackſ. Rep. 779. | 

And a former recovery in aſſault and battery, is a good 
plea notwithſtanding ſubſequent damages; for the conſe- 
quence of that battery is not the ground of the action, but 
the meaſure of the damages. Fetter v. Beal:, Salk. 11. 

Original action in an inferior court againſt defendant by 
the name of Curphy, was removed by Habeas Corpus into 
C. P. and bail put in by that name; plaintiff then declared 
againſt defendant by the name of Scurphee, and recovered, 
and after judgment brought debt on the recognizance, and 
jet out a recovery againſt Curphey; to which defendant 
pleaded nul tiel record, Plaintiff replied a record againſt * 
? 

/ 
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by.the name of Scurffze. Judgment for defendant on nul | 


nel record. Barnes, 475. 
If a man recovers in debt on a bond in the county court by 


jufticies, he may, notwithſtanding ſuch judgment, have an 


action of debt on the bond in a court of record, becauſe the 
bond is not changed into a thing of a higher nature.—But 
aliter if he firſt recovers judgment in a court of record. 
But ſo long as ſuch judgment by juſticies remains in force, he 
ſhall not have another action by ju/icres in the county on the 
ſame bond, for the infinite vexation of the party. 5 Co. 45- 

But if one obtains judgment in banc, on an obligation, he 
ſhall not afterwards bring an action of debt upon the ſame 
obligation, as long as the ſaid judgment remains in force: 
for by this judgment the ſpecialty is turned into a matter of 
record. 6 Co. 44. | 
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172 an action on a bail bond, defendant pleaded come. 

ruit ad diem, replication nul tiel record of the appear- 
ance, and day given to bring in the record. On the 
day given for the defendant to bring the record of the ap- 
pearance into court, he did produce a record of bail and 
furrender thereupon; but one perſon only being bail, it 
was looked upon as no bail, and plaintiff had judgment for 
failure of record. Smith v. Randall. Barnes, 247. 

If a plaintiff declares upon a recognizance of bail gene. 
rally, without ſetting forth the condition, and the defen- 
dant pleads nul tiel record, and upon day given the plaintiff 
ſhews a recognizance with a condition, the iſſue is with the 
defendant * wa a record which comprizes that upon which 
the plaintiff. declares and more, is not the ſame record with 
that upon which the plaintiff declares. Vide the caſe of 
Ward v. Griffith. Ld. Raym. 83. 

If upon an iſſue of nul tiel record of a judgment, a re- 
cord of the judgment is produced, the party and all that 
claim under him are eſtopped to ſay there is no ſuch judg- 
ment. For it is entered upon the roll quod habetur tale re- 
cordum, and the party can never ſay, that this was not the 
rt againſt him, but that it was another judgment. 

ide Ld. Kaym. 1050. 

A writ of error was brought of a judgment in ejectment 
in C. B. and the defendant in error ſned out a ſcire facias 
guare ex. non, to compel the plaintiff to aſſign his errors, 
and there was a variance in the | got Acids from the judg- 
ment; for the judgment was of two meſſuages, and the 
feire facias recited it to be but of one. The plaintiff in 
error perceiving this variance, pleaded nul tie! record of the 
judgment. On which it was moved to amend the cir? 
facies, but denied, after the plea of nul trel record; but it 
no advantage had been taken of this variance, the court 
ſaid, they might have amended it. Vide Buckſome v. Heſ- 
kin. Ld. Raym. 1057. 

Action againſt defendant by a wrong name, miſnomer 
pleaded in abatement. On which plaintiff, without more, 
declared againſt him de novo by his right name, and the 
defendant pleaded the former action pendent, &c. and then 
plaintiff moved to diſcontinue his former action. But per 


Holt, it is too late to do it now, becauſe the diſcontinuance 
only relates to the time of its being entered upon the record 
ſo that if plaintiff ſhould now enter it, and reply nul tiel 


record, it would be againſt him, becauſe it was a record - 
: 


Ot Trial by Reco2d; 195 


Of pleading other MATT ERS of RECORD. 


the time of the plea pleaded: And it is not like the reverſ- 
ing a judgment, or outlawry on a writ of error, which 
zvoids the record ab initio: So that on nul tiel record, if the 
judgment be reverſed before the day given to bring in the 
record, it is ſufficient. Bezaliel Knight's caſe. Ld. Raym. 
1014. Salk. 329. N 

Error of a judgment t-/fted the firſt year of the queen, 
judgment was not given till the third, and then the record 
was tranſcribed, and brought into court. And the defen- 
dant ſued out a ſcrre facias quare ex. non to compel aſſign- 
ment of errors. Lo which the plaintiff in error pleaded 
nul tiel record, and upon bringing in the record, the counſel 
for plaintiff in error moved, that there was a failure of re- 
cord, which the court agreed. For they ſaid, that the plea 
is nullum tale habetur recordum, which refers to the ſcire 
facias, which recites a record of a judgment in C. B. re- 
moved hither by writ of error, which this record never 
vas, no judgment having been given till after the return 
of the writ of error was out. The ch. juſtice ſaid, that this 
being a record of the ſame court, it would have been moſt 
proper to have prayed oyer of it. Wilſon v. Ingolſby. Ld. 
Raym. 1179. 

Where a record itſelf is ſhewn to the court in pleading, 
the defendant cannot ſay nul kiel record: For by the profert 
in curia it appears to the court that there is ſuch a record: 
As, if letters patent are pleaded, the defendant may ſay 
non conceſſit, but not nul tiel record. Co. Lit. 260. a. Hard. 
158. | 

"Yona the iſſue nul tiel record, if the record be in a tounty 


palatine, there ſhall be a writ to the chamberlain to certify, 


&c. Gift. 148. oF 
So if it be in an inferior court, there ſhall be a writ to 


the proper officer to certify, c. Bro V. M. 244. 


And if- the officer refuſes to certify, there ſhall be a rule 
to do it upon pain, and it he does not certify, then an attach- 
ment ſhall go. Palm. 562. 

In an action againſt JI. defendant pleaded the compeſi- 
tion act; the plaintiff replied u tiel record Upon the day 
given to bring in the record, the defendant brought in the 
printed act. Per Holt, Ch. J. An act printed by the king's 
printers is always allowed good evidence of the act to a 
jury, but” was never allowed to be a record yet; you muſt 
get an exempliſication under the great ſeal, and then plead 
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it exemplified, and then no man can deny it. Anon. Salk, 
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P Per Holt, C. J. Where the plaintiff miſrecites a private 
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act of parliament, and the demurs to the declara- 
tion, judgment ſhall be given for the plaintiff, for it ſhall 
be taken to be as tis pleaded, becauſe by the demurrer tis 
confeſſed to be ſo. Therefore if defendant will take advan. 
tage of the, miſrecital of an act of parliament, he muſt plead 
nul tiel record, or alledge that tis further enacted fo and fo, 
&c. Platt v. Hill. 3 Salt. 530. AR 2207 
And — in the ſame caſe, If a man miſrecites x 
general ſtatute, the other ſide cannot plead nul tie! record, 
but muſt demur: And then, if the miſrecital was of fub- 
ſtance, and the upon reciting it concludes by force of 
the flatute - aforeſaid, or againſt the form of the ſand flatute, 
tis naught r he _— — N 1 Aa- 
tute in that caſe made and provided, or the like, it is good. 
The plaintiff in an action againſt the ſheriff, deſeribed 2 
bill of - Middleſex as the precept of the king: And on u 
tiel record it was objected, that it ought to be ſet out as the 


precept of the court, the words being præceptum eff vice- 
comiti, as. the award of the court. E contra it was inſiſted, 


that in every latitat it is ſet out with “ Whereas we-lately 


commanded our ſheriff,” and in 2 Saund. 52. 151. it is 


ſet out in this manner: Et per cur. Judgment quod per fecit 
recordum. Harris v. Bernard. Stra. 1069. 
Error, è C. B. in a judgment upon a ſcire facias on a re- 


cognizance, the recognizance was entered into upon bring- | 


ing a writ. of error upon à judgment in the Common Pleas in 
an action of debt, and was conditioned, that if the plaintiff 
in error ſhould be nonſuited, or the writ be diſcontinued 
on his default, or the judgment ſhould be affirmed, that 
then the plaintiff. ſhould pay, c. The defendant” pleaded 
after cyer of the ſcire ſacias and condition, that the plaintiff 
in the writ: of error: did proſecute the writ of error with 
effect, and did aſſign errors, and that the plea thereupon 
remained ſtill undetetmined- The plaintiff replied, that 
the judgment was affirmed ab/que hoc, that the plea temain- 
ed ſtill undetermined. Demurrer inde and joinder; and judg- 
ment was given for the plaintiff below. Which was held 
bad on exception taken to the traverſe in the replication, 
as it was a traverſe of a matter of record; and a matter of 


record ought not to be put in iſſue to be tried by the coun- 


try, but the plaintiff ought to have replied, that the judg- 
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ment was affirmed prout patet per recordum, and if not ſo, 
the defendant might have rejoined nul tiel record. The judg- 
ment was going to be reverſed for that cauſe, but on ano- 
ther exception taken to the writ of error, the ſame was 
quaſhed. Fanſbaw v. Morriſon. Ld. Raym. 1138. 

Toa ſci. fa. on a recognizance of bail in error, not ſet- 
ung the condition of the recognizance, defendant plead- 
ed nul tiel record; and iſſue being joined, defendant inſiſted, 
hat the record of the recognizance, with a condition ſubjoined, 
yas not a verification of the recognizance ſet forth without a 
condition. That the condition is part of the recognizance 
elf, and doth not operate by way of defeazance. The 
ifiſtant to the clerk of the errors, reported that this ſci. 2. 
; made out by the clerk of the errors, and not by plaintiff's 
morney; that he had known the office 16 years, and the 
. fa.'s had always been as in this caſe, without ſetting 
Rh the condition. That the condition of the recognizance 
U error is not incorporated, as it is in a recognizance of bail 
0 2 _ but is ſubſcribed by way of defeazance. Qn 


62 court held the ſci. fa. good, and gave judgment 
4, "a" plaintiff on the iſſue of no ſuch record. The recognizance 
ch d condition, in this caſe, are two diſtinct records. Mal- 
+. Wd v. Fenkins. Barnes, 93. | 
dit Wy Pebt—Outlawry in bar after imparlance,—replication 
ti record, and the defendant had a day given him and 
re. ed, —and the queſtion was, what judgment? And it was 
* d, that if the plaintiff would pray * for a reſpondeas 
in e, he might fo pray, for it is his delay only and no 


g. But he prayed judgment abſolutely, and ſo it was 
ied 1; and afterwards, on conference with other 
les, it was held right. Cro. Car. 566. 

Debt on bond—Defendant pleaded that plaintiff brought 
intiff ether action upon the ſame bond, and that the defen- 
with WW" had pleaded thereto non ef factum, and that the Jury 
upon Wt found it, was not his deed. The entry of the verdi 
was, that the defendant ſhould have his damages 
inſt the plaintiff, et quod eat inde ſine die. But no Fug. 
nt quod querens nil capiat per breve; ſo there was no judg- 
t to bar him of another ſuit, therefore the court held 
plea inſufficient, Cro. fac. 284. | 

In debt — Defendant pleaded outlawry in plaintiff, to 
Wich he replied uu tie! record; and the truth was, that at 
time of the plea pleaded he was outlawed, but, before 
day aſſigned for bringing in the record, it was re-erſed. 
I. N — The 
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— The court awarded a reſpondeas outer. Iſen v. Gray. Cin 0 
71 

Wie, Outlawry in plaintiff is either pleadable in alt- ne 


W. 
* * 


* 


1 


being forfeited to the crown, the plaintiff has no right ae; 
Aon in ha, Fore. 1 ON way be Memo 
pl n d i bat. , Co. Lit. 128. LL Eons ve 1056. f ; 


. Dien 7 ne dis \ 
no maybe pipaged bar to an Ws of traver, though 
fo damages; 


r damages; becauſe the cl 
. jar 
_Outlawory does not diſable, nor does error lie upon it, Mii vt 
till it appears of record, either by return of the, ex:gent, o iſe tþ 
removal of the outlawry by certiorari. But owtlarury in b 
ft) 


any writ of privilege, Demurrer inde, and exception that: 
defendant did not ſay preut. patet per recordum. Per Hal, 
C. J. there are two ways of pleading this matter, ſo as it tion 
cannot be denied, yiz. with a profert of a writ of privilege 
or of an exemplification of his admiſſion, or elſe it may be 
pleaded as tis here. And as to the averment by the recot, 
it is never pleaded as a matter of record, which is always 
with time, &c. Bill abated /.  Scawen v. Garnett. IA. 

After iſſue joined on nul tial record in C. B. in a fi. fe 
againſt bail, all the proceedings thereupon were ordered to be 
amended by the record in the original action, by. inſerting the 
word ker? Oo inſtead of mercer, being the defendant's addi- 
tion. Barnes, 4. But B. R. will never give leave to amen 
a ſcire facias againſt bail. Yide Stra. 1165. 

Where any perſon pleads a judgment or matter of record 
in the ſame court, the party ſo pleading the ſame ſhal 
upon demand, give the attorney for the plaintiff a * 

2 
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in writing of the term, and number roll whereon fuch 
pigment or matter of record is entered and filed; and in 
(Gult thereof, ſuch plea is not to be receive. 

After judgment recovered in B. R. plaintiff brought debt 
bereon in C. B. Defendant pleaded nu tiel record. Upon 


* 


ty, ut plaintiff obtained a certiorari out of chancery to ſend the 
n cord thither,, which by mictimus, might be ſent into C. B. 


lud it was much doubted whether ſuch certiorari was allow- 
t of ae; becauſe that records in the King's Bench, ſhall not be 
moved out of that court into any other court, for that pleas 
u B. R. are coram Rege. But divers precedents being ſhewn, 
were records of B. R. were by mittimus out of chancery, 
t into C. B. it ſeemed to the court of B. R. that ſuch 
alice was well, ſed adjournatur. Lutterell v. Lea. Cra. 
ar. 297. and vide the caſes there cited. 
On bringing the record into court on the day given, 
chr of the rules in B. R. or ſecondary in C. B. will draw 
ja rule for judgment ni in four days, at the expiration 
which, a certificate may be rained” at the foot of the 
* no cauſe has been ſhewn, after which judgment 
my be ſign et. LIVE 7 by 
fthe Send is not brought in on the day ven, upon 
ng called for by the crier, judgment of Liber of record 
uy be entered; and if the judgment is final, as in debt 
a tule for final judgment mſi cauſa in four days ſhoul 
ten out, and if no cauſe ſhewn, then judgment final 
uy be entered up; but if, upon fazler of record, the inter- 
non of a jury is neceſſary to aſcertain the plaintiff's da- 
wes, there is no occaſion for a four day rule, till after 
inquiry executed. . 
The entry of failer of record is thus: At which day 
wnies here as well the faid A. as the ſaid B. by their 
„ 14 tornies aforeſaid, and the ſaid B. hath not here. the 


* 


kid record, but maketh default: Whereby it W 
wpeareth to the court here, that there is not any, ſuch 
cord” of the ſaid recovery, as the ſaid B. bath above 
eee S 
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bot in B. R. : 
VERY clerk or attor- 

ney in B. R. may make 
e ue in the following 


8, Viz. Every iſſue that 


pay. be given on the book 
1 in the office Not guilty 
to a new aſſignment Jo the 
bar of ſons frank tenement— 
. Comperuit ad diem—Nul tie! 


record —In covenant—In eve- 


ecial non eft factum De 
22 to pig ault demeſne. 
— When a general demurrer 
to a declaration—/7z all re- 
pleagers, and in all iſſues and 
demurrers upon writs of er- 
ror, ſcire facias, and audita 
guerela. 


Bat in all other ſpecial 
pleadings, if iſſue is joined, 
the Clerk of the Papers hav- 
ing a copy of the declaration 
given him, by plaintiffs at- 
torney, makes out and deli- 
vers him the paper-book, with 
a rule in the margin, order- 
ing defendant's attorney to 
receive the ſame, and return 
it within the time given “*: 
And if iflue is joined, the 
plaintiff's attorney uſually in- 
dorſes a notice of trial on 
the paper- bob, and then de- 
Jivers it to the "defendant's 
attorney, who muſt return 


m_ 


In C. B. | 
In all caſes in C. B. when 
i ue is joined, the plaintif”, 
attorney delivers the defen. 
dant's attorney a copy there. 
of, on treble penny ſtamped 
Japers he paying for. the ſame 
frer the rate of 4d. per ſheet, 
beſides ſtamps; and for the 
entry of his plea, according 
to the length; if the general 
iſſue only 25. and for filing 
his warrant of attorney 84 
But if the iſſue de of the 
ſame term with the declat- 
tion, and the defendant has 
paid for one copy of the de- 
claration, he is only to pay 
for a copy of the pleadings 
ſubſequent, to the declaration, 
as he is not to pay for tw 
copies of the declaration the 
ſame term. 
If the plaintiff has entered 
the appearance for the de- 
fendant, he may charge for 
it on the back of the iſſue; 
and if the defendant's attor- 
ney will not pay for it, he 
may ſign judgment. 
The practice was formerly 


that the defendant's attdrne) 


muſt pay for the copy of the 
iſſue at all events, or the 
plaintiff might fign judg 
ment; and if it be over 
charged; the defendant might 
apply to the court. But no 


it is held, that if the defen 


dant's attorney is ready t 


1 


—— 


— 


»Plaintitf 's attorney pays him 8 J. per ſheet for the wholt 


book, and 4d. 
claration, beſides ſtamps. 


r ſheet tor all 


pleadings ſubiequent to the de 
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t to be enrolled, according 
to the rule given in the mar- 


in by the clerk of the pa- 
= 20 1 3:4 if he neglects to 
: | : 0 200 does not pay 8 d. per 


beet for the pleadings on his 
(de, and 44. per ſheet, which 


on the ſide of the plaintiff ] 
judgment may be ſigned, 
ad the plaintiff need not 
ecept the book, though ten- 
tered afterwards. 
But neither the declara- 
tan, amps, or other part of 
he 2 paid by the de- 
endant, on returning the 
per -book, unleſs he has 
wt paid for them before, _ 
But though plaintiff is at 
lderty to. ſign judgment for 
ut paying the iſſue money, 
xt it cannot be ſigned till 
twenty-four hours after the 
ive. delivered; and becauſe 
judgment in ſuch caſe was 
wned before the expiration 
the time, it was ſet aſide, 
Wenbam v. Triſtram, B. R. 
fil. 21 Ges. 3. On the au- 
bority of Corey v. Hennet, 
ated from Sayer's Rep. B. R. 
ts Geo. 2.— But as defen- 
ant's conduct had given ſuſ- 
pcion. of foul. play, the court 
kt aſide the judgment with- 
but coſts. 


— — ... 


s called z//ue money, for thoſe, 


pay, and tenders what is 
really due, it is ſufficient, 
But note, Where the des. 
fendant is a priſoner, and no 
attorney appears to be con- 
cerned for him, the plaintiff 
cannot ſign judgment for not 
paying for the copy of the 


ue. : 


If the paper-book be made up and delivered in term, or 
mthin eight days after, the defendant's attorney muft return 
lt in four And if the venue be laid in an 
Londen or Middleſex, it muſt alſo be returned in 
withſtanding the time of delivery, 


other county than 
. four days, 


| | X 3 


| as 


— — 
_— —— — —„ 


That js judgment by default, as if no plea kad been pleaded, 


But 
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But if che verze be laid in Tender or Middleſex, and the 
book is not delivered Ul; eight days excluſive after the end 
of che term, the defendant has till the fourth day of the 
2e 0 to return it, as it was too late to give notice of 
ial for the then fittings after term. An a country. Cauſe | it 
ie 8 where notice of trial might de given in due 
fime for the afſizes. 
But in all cafes, if the: plaintiff's attorney accept the book 
Alber the limited time, he cannot ſign judgment. 

If the paper-book be of an iſſue in fact, the four days for 
keeping i it are to be reckoned, excluſive of the day of 2 de- 
iP: - if of 8 or an Yue i in law, the feur ur days are 

incluſeve. 

n delivery, of any paper-book wherein an tffue is 
755 and notice of trial given on the back of the book, 
If © e lame be afterwards waived, and the general iven, 
the notice which was given for the trial of the 2 4 iſſue 

ſerve for notice of the general iſſue. 

= Se 16. , 3. « It.is enaQted, that th 
attorne for the plaintiff or demandant in any action or 
writ, ſhall file his warrant of attorney with the proper officer 
of the court where the cauſe is depending in the ſame term 
| he declares; and the attorney for. the defendant-or tenant 
ſhall file ks warrant of attorney as aforeſaid, the ſame term 
he appears under the penalties inflicted upon attornies by 
any. former w. for default of filing their warrants of at- 
torney. . 

The * of 10]. is given for default of * the 
warrant of attorney, and 2 puniſhment by unn. 
ment, at the diſcretion of the court, by flat. 32 Hen. 8 
c. 30. /« 2. made perpetual by 2 & 3 Ed. b. c. 32. — vide 
the ſtat. 18 E.. 6, 14/3. 

e plaintiff's attorney 8 files the; Warrant of 
attorney for the defendant, at the ſame time he uſually fle 
his own warrant of attorney, and charges 8 d. for; it, 

The warrants of aner are Written on parchment inthe 
following form: 

Keen r in the 20th year of the reign of King Gore 
the third. 
Mulder. | A B. putteth in his place R. C. his attorney 

"againſt C. D. flare of; &. if by original] in 4 ae 
_ treſpaſs. on the caſe, or whatever the action is. 
Middleſex. C. D. [late of, Sc. if by original] putteth in 

his place O. P, his attorney in the plea aforeſaid. 

If defendant is deſcribed with an alias dictus, or if the 
plaintiff or defendant be an executor or —_ Or 

nee, 


reſpecting warrants 
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alignee, fc. he muſt de named in the warrant of attorney 
accordingly, and the nature of the action muſt be expreſlèd 
Zut notwithſtanding the ſtatutes and rules of the courts 

of attorney, it has been held on dr 
om C. B. into B. R. that 'a warrant of attorney of atly 
term pendente lite is ſufficient to warrant the proceeditigs - 
and there is no neceſſity it ſhould be of the term in the pla- 
ita, Noke v. Caldetet. Stra. 526. 4p 
A pes in abatement, which had been demurred to, but ne- 
er deſerted, nor any judgment had upon it, was omitted in 
the plea roll, between rhe declaration and the plea of nil d. 
And the court held, that this irregularity” was cured by de- 
fendant's accepting the iſfue, and paying for it. His ob- 
jection ſhould have been at that time, it is too late now] 
neaning in arreſt” of judgment, or on motion for 4 new 
mal. Combe v. Pitt. Burr. Rep. 4 pt. 168292:æ. 
If there has been a plea in abatement and judgment of 
riſpondeas ouſter, after which defendant pleads in chief, yet 
the-plea in abatement ought to be enteted in the iſſue, and 
ui priut record for as it is in the plea roll, it muſt de men 
tioned in che ni prius record, for otherwiſe ' it would 
not appear to be a trial in the ſame cauſe, and judgment 
_ be arreſted. 'Yide Ld. Raym. 329. Carth. 447. 5 
In ; Volk, 5. it is ſaid, that upon a reſpomlens outer, if de- 
fendant pleads the general iſſue, the plaintiff ſha!l ſign judg- 
ment, if the defendant's attorney, upon redelivering back a 
copy of the iſſue, will not pay for it: and it ſeems the old 
courſs was to deliver in a copy of the whole record, viz. the 


declaration! plea in abatement, &c. and iſſue: but the court 
made a rule for the future, that a copy of the declaration and 


iſſue mw only be paid for Mich. 1 Ann. B. Kx. 

Defendant pleaded and delivered a plea to plaintiff's at- 
torney, who made up the iſſue and delivered it to the defen- 
dant's attorney, who paid for it; but finding afterwards it 


ug in B. R. and the pleadings ſpecial] went and paid htm 
his fees, then made up the record and went to trial, and the 
court refuſed to {et it aſide, the defendant being in the firſt 
fault, in not leaving tlie plea at the office. Themſen v. Til- 
ler. Stra. 1266. | 

joined; 


Defendant had avowed for a qu rent, and iſſue was joined. 


thre&"avoiyries for quit rents payable at different times, on 
| 4 payment 


hould have been made up with the clerk of the papers, [it be- 


ö + ! {0 pz TIL BYE) ALS 
The courts have given leave to add a plea after iſſue 


In the term following defendant moved't6 attend, by adding 
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yment of 955 Rule made abſolute, the plaintiff not 
toi that fenda! nt might give the matter in evidence 
on the preſent ue. pu 22. 

"After the plaintiff and defendant. have joined in the 723 
which is to be tried betwixt them, neither of them can de- 
mur withoüt the conſent of the other; for by joining in 
the iſſue, they have admitted the pleadings Po be good and 
ſufficient. to try the Me. Show. 213. Lil. Rag, 437: 

ey 

\ But a NA to an 1 hath been received after iſe 

joined Cro. El. 1 ut it hath been adjudged, that 2 

Coinaiter to an 1 Widkment ought not to be received after 
verdife.” Sid. 208. 

e and niſi prius roll may be amended by the. plex 

er 

cen Sas; the iſſue roll by. iriking out the award 
of: the venire facias by decemtales, and awarding the common 
venire facids. But there being nothing to amend by, no rule 
was made. Barnes, 7 

ie was tendered by ae and the plaintiff j tina 
ia we thus, and the " foreſaid defendant does ſo likewik, 

ead of faying, and the aforeſaid plainti does fo like- 
wiſe ;” and this being objected in arreſt of judgment, the 
eourt  over-ruled } it, and eſtabliſhed the judgment. Hart 
v. Peaks. But if no ſimiliter is joined, it wil be fatal, 
though after verdict. Vide Stra. 641. 

Where an ſue is only misjoined, 1 ſhall not be 
arreſted after veel, it being cured by the expreſs words of 

H. 8. c. 
> Debt on judg endl in C. B. Plea judgment recovered in 
B. R. Replication nul tiel record, and the plaintiff delivered 
the iſue with a day given in it for the defendant to bring in 
the record at his peril. On which, defendant inſiſted, that 
the replication of nul tie record ſhould not be delivered in 
the 7ſſue-book, and day given to bring in the record; but 
that the replication ought to be given by itſelf in form, and 
a rule thereon to rejoin, and therefore moved that plaintiff 
ſhould take back the he delivered, and deliver the replica- 
tion in form, and alſo pay the money he took for the iſe. 


But on ſhewing cauſe, the court were of opinion that a re- 


joinder in this caſe is jolly unneceſſary after a compleat 
125 joined, and that the Ty of 0 iffue was right. 
ule 


diſcharged, There is no difference between a record 


of this court bed, and a record of another court. The 
eis compleat on the replication without the rejoinder. 
nes, 335. Newbury v. Strudwick, 18 

e 


aUS> 
20g 
JA. 


| Ae & 33lolds S&T, 21201 wk 
1 The" plaintiff's" attorney ſent a c to dhe 


chambers of defendant's attorney. 


demands more money for the iſſue than is due. 2 Black/. 


x 1098, 4 FRY "\ 4) 23 7 
| The iſſue book was left in the office, and notice ſeſt 


v. Martal. 3 243. | Wy 
Rule was made abſolute, giving plaintiff leave to deliver a 
new iſſue properly entitled; in the title of the iſſue already 
delivered the word (George) was omitted: It ſtood thus, 
Hilary Term 20th of King The ſecond Barnes, 18. | 
The plaintiff's attorney ſent the iſſue book to the defen- 
dant's, who accepted it and paid for it; but the plaintiff not 
going on to trial, the other fide gave him a rule to enter 
this iſſue in order to carry down the cauſe by previſoe; 
and upon an affidavit that the plaintiff's attorney had millaid 
the papers, the court ordered the defendant's attorney to 
give him a copy of the iſſue, the better to. enable him to 
comply with the rule. Stra. 414. ES - 
Judgment was ſigned for want of paying for the iſſue 
book, and defendant had a rule to —— cauſe why. the 
pdgment ſhould not be ſet aſide. On ſhewing | cauſe, it 
appeared that the plaintiff had demanded and charged for 
the iſſue book 65. 8 d. more than was due. The court were 
dearly of opinion, that the old doctrine that defendants. 
muſt pay whatever was demanded for paper-books ought to 
te exploded ; it is ſufficient if they are ready to he” 
really 


really due. Let the judgment be ſet aſide with coſts, de- 
fendant taking ſhort: notice of trial for the third ſitting, 
Gardner v. Goodal. Barnet, 263 

Judgment ſigned for nonpayment of the iſſue book ten- 
dered At the defendant's attorney's 'houfe twice at proper 
Hours, though not left there, held to be regular; — and rule 
46 ewe cauſe diſcliarged. © Barnes, 2757. 
Motion to ſet aſide judgment for nonpayment of the 
"Fac; plaintiff*s attorney in town not calling on defen- 
dants agent there for a plea: It appeared on ſhewing cauſe, 
that defendant had pleaded by his country attorney; there- 
upon plaintiff's attorney in the country tendered the iſſue, 
Which "defendant's attorney refuſed to pay for: On which 
plaintiff s attorney ſent to his agent in town to ſign judg- 
ment, and held good; defendant's attorney having un. 
dertook to be the agent by pleading in the country. Barnes, 
I 
, "DB money was charged on the iſſue book than was 
due, viz. 25. 4d. for a ſecond copy of the declaration, which 
was of the ſame term with the iſſue, and defendant refuſing 
to pay, plaintiff ſigned judgment: The court held it ne- 
ceflary that the defendant's attorney ſhould tender the ſum 
due, and for want of ſuch tender, they diſcharged the rule 
to ſhew cauſe why the judgment ſhould not be ſet aſide. 
Barnes, 275. 

Action for words. Defendant by leave pleaded pour ſe- 
veral matters, and the fourth plea was accord and ſatisfac- 
tion. Plaintiff's agent delivered an iſſue, made up the re- 
cord, and proceeded to trial, after iſſues joincd on the three 
former pleas, but without replying or noticing the fourth. 
Defence was made, but plaindift obtained a verdict. On 
which a new trial was moved for, and it appeared that the 
defendant had given fome evidence on the fourth plea, tho' 
improper. Per cur. Let the rule be, that the plaintiff do 
either demur, or reply iſſuably to the fourth plea. If he 
demurs, that proceedings be ſtayed till aſter argument. I. 
he replies iſſuably, that a new trial be had at next aſſi zes, 
and the coſts of the former trial, and motions attend the 
event. Barues, 465. IM bitehill v. Carr. 

Where there are ſpec:al pleadings in a cauſe, and the de- 
fendant would delay the plaintiff, and prevent the expence 
of a trial, when the paper-book is delivered to him, he may 
ſcratch out the ſimniliter joined, and leave a demurrer to the 
plaintiff's replication in the office; and when the time is out, 
8 the book with notice thereof in this manner: 


Mr. 


EE Sec £5320 Rx : 
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I have ſtruck out the rejoinder, and left a demurrer to the 
plaintiff's replication in the office. | 
But to prevent this trick, the laintiff, if he is appre- 
benſtye that the defendant's plea ug dilatory or 838 
ſhould move the court that the defendant abide by his plea, 
or plead, another in/fanter. However, ſhould it be practiſed, 
the paper book muſt be carried back, the demurrer entered 

with a joinder_ thereto, and the demurrer book made 
which the plaintiff's, attorney may again deliver over to he 
defendant's, who in ſuch 21 muſt return it to be inrolled in 
ane day, and pay for the entries, fc, But on returning 
which he may ſcratch aut all the ſpecial pleadings, aud give 
the general Hie. * | 
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N making up the iſſue when the proceedings are by hi 
in B. R. “ all the pleadings are to be fairly tranſcribed 
2 the Seder ey mo pleaded, with a 283 0 the 
i a ating the commencement action 
ende, — if the ple was not of the ſame 
term with the declaration, then an imparlance, and ſo on 
wich the award of the wenire to the iff; commanding 
him to ſummon a jury to try the iſſue joined between the 
parties; and laſtly, a dies datus for them ta be in court at 
e bearing of che aue. 
The memorandum beginning the iſſue by bill; ſhewing the 
commencement of the action, varies in four caſes.— 
1. When the iſſue is joined in the fame term with the de - 
ctaration. 2. When the cauſe of action ariſes within the 
term in which the plaintiff declares, and then the declara- 
tion muſt be entitled of a particular day in that term, and the 
memorandum alſo. 3. When the declaration is of a prece- 
dent term to the plea. And 4. When the declaration is 
above four terms before the iſſue is made up. 
When che iſſue is joined of the ſame term in which the 
plaintiff declares, the iſſue is made up with the memoran- 
dum thus: 


Micharlmas term in the xgth year of king George the third. 
_ „ 07 HUM (Stormont and Way.) 


Middleſex, to wit. Be it remembered, that on Saturday next 
after the Morro e Ail-Souls, {the firit return of the 
term] in this ſame term before our lord the King at Wefl- 
minſter, comes A. B. by Wilkam Lyon his attorney, and 

brings into the court of our ſaid lord the king, before the 

King himſelf, now here, his bill againſt C. D. being in the 

cuſtody Ye mar ſhal of the Marſhalſea of our ſaid lord the 


— — 


* Note, When the proceedings are by bill in C. B. as againſt 


attornies, privileged perſons,” Sc. the iſſue is made up exactly 
in the ſame manner as the iſſue by bill is in B. R. except in the 
ſtile of the court; and if againſt an attorney, by making him 

preſent in court in his own proper perſon. n 
+. The proceedings in civil actians being formerly the bye bu- 
ſineſs of the court of B. R. they were entered with a memoran- 
And proceedings in C. B. by bill againſt their. own offi- 
cers of attornies being the bye buſineſs there, the proceedings 
are made up with a memorandum allo. * 
| ing, 


ta 
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king, before the king himſelf, of a plea of TRESHASS ON 
' THE"CASF, [or Whatever the action is] and there are 
pledges for the proſecution thereof, to wit, John Doe and 
| Richard Roe + Which {aid bill follows in theſe words, -to 
wit, "Middleſex, to wit, A. B. complains againſt C. D. 
being, &c. [reciting the whole declaration, omitting the 
pledges at the end thereof.] And then in a new line be- 
gin che plea, it being of the ſame term with the de- 
clar ation. All bas 0111 
And the ſaid C. D. by John Martin bis attorney, comes 
and defends the wrong and injury, when, &c.. [reciting 
verbatim the whole pleadings till iſſue joined, and then 
award the venire thus: ] Therefore let a jury come before 
our lord the King at Vet minſter, on next after 
fifteen days of $4, Martin [ſome return before the trial in 
the ſame term, ] and who neither, Cc. to recognize, &c. 
becauſe as well, Cc. the ſame day is given to the ſaid 
parties there. 1 a | Fry 


Theſe &e.*s are contractions of the writ of venire, the 
form of which, vide poſt under the title “ of making up; 
the record for trial.“ Ft 
If the plaintiff brings his action and declares in term time, 
and iſſue is joined in the ſame term, the memorandum muſt 
be of à particular day in term, as muſt the declaration alſo 
be entitled; and then the iſſue is made up thus: 


Eher, to wit. Be it remembered, that on Saturday next 
after the Aorroto of St. Martin [ſome day certain in term 
preceding the commencement of the action] in this ſame 
term before our lord the King at Weſtminſter, comes, Qc. 
'[exaMy as before.] of Won NAW Win 
If the declaration is of a precedent term to the iſue join- 
ed, then it is made up thus: ; 
Suſſer, to wit. Be it remembered, that in Michae/mas term 
laſt paſt; before our lord the King ut Weſtminſter, came 


A. B. by Ibilliam Lyon his attorney; and brought into the 


court of our ſaid lord the & ing, before the King himſely, 
then there his bill againſt C. D. being, Se. Las fore,] . 
Wl 30 | 1319 > S138 4383 A 10 NU ein: denen 


And after the declaration begin a new line with an_im- 
farlancs, thus: F ONE 3 | 
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And dow at tix, day, ba, wit, Ae next after the 
Ofave of St. es, [the 27 47 ol the term iflue:i 
JR in this ſame term, to _ day the ſaid C. had 

ye to imparl to the, ſaid bill, and a to anſwer the 
fame before eur lord the King at Weſtminſter, comes as 
well the ſaid A. by his attorney aforeſaid, as the ſaid C. by 
John, Martin his attorne z and the ſaid C. defends the 
wrong and injury, when, c. [inſerting 1. the e 
and awarding the yeuire-as before.] 


And if the declaration. is of above fur terms before the 
r is, 


don, it ene le thad bony , that is 
to 8.25 eg term in the nineteenth fore, reigh 
of our ſovereign lord the now King, "before the King him- 
. 'at Weſtminſter, came A. B. Kc. {as above making 
imparlance to ce d the iſſue is N = 


4 "1 - 4 
ot awarding the. venire, when the gain 2 a pas 
Iatine, when in a Welch county, and when the ſheriff, c. is 
intereſted. Vide poſt trial, and berein of Na Juggeftions 
og awarding the venire. 

Defendant * a tender the fourth of May ante dien: 
exhibitionis le, plaintiff replied, non obtulit ante diem, 
&c. and to ouſt 6 . of the benefit of the plea, 
made up the iſue book with a general memorandum, that 
would refer to the firſt day of the term, which was before the 
fourth of May. But on — [an affidavit being made tha 
= 12 * Was the fourth, and no writ taken out til 

Jicth of Mey May] — aintiff might be obliged to make 
his! memorandum ſpecial, according to the truth of the fact, 
and after a rule to ew cauſe, the fame was ordered accord- 
ingly. Smith v. Key. Stra. 638. | 

n aſſault and battery, the — was generally of 
* 2 term, and the fat on ſons aſſault proved was on 

within the term; and a caſe being made of this at 
of 72 


us, it was held well enough; for the plaintiff needed 
have given no evidence on this plea, unleſs to aggravate 


— es, and the court will not nonſuit him, becauſe it is 
e 


by a new. bil. Guy and ur. v. Kitchener and others. 
Stra. 9 | 


The memorandum i in n the. beginning of the record was de 
placita debiti, but the declaration was in a plea of auuuity, * 
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ſo a variance. Eut the court ordered it to be amended, be- 
6 ing -depſus clerici. Davis v. Stringer. Curtb. 354. a 
£ Though the words de placito, &c. are uſually inſerted, yet 
4 as the bill itſelf is afterwards ſet forth in hc verba, they are 
e not abſolutely neceſſary; as was determined in C. B. where 
= in proceedings by bill the like memorandum is uſed. Trin. 
y 74 8 Ges. 2. Atlin v. Worthington un. &c. and in B. R. 
0 on grit of error from C. B. Mich. 11 Geo. 2. Gooftrey v. 
„ Reynolds, Andrews 23. n , A ds 
The memorandum was general of Eaſter term, but the 
cauſe of action did not accrue till a day in term ; defendant 
e had pleaded in abatement, and a * ouſter had been 
awarded, after which he demurred for this cauſe, and then 
the plaintiff moved to amend the memorandum, but the court - 
* denied the motion, ſuying, he came too late, though all was 
ft in paper. Burgeſs'v. Periam. Ld. Raym, 324. rn 
1 In a proceeding by bill in C. P. againſt a member of par- 
* lament, which was of Eaſter term, and in Trinity follow- 
” ing he pleaded the general iſſue; whereupon iflue was joined 
of that term; the paper book of the iſſue was , made up 
1 and delivered, whereby all the proceedings in the cauſt ap- 
is peared to be of Trinity term, without any continuance from 
1 Eafter to Trinity, or any alias prout patet, which is irregular: 
it was moved, that the iſſue, as delivered, might be fer aſide 
FE for irregularity, Per cur. This is à nice objection, it is 
* mere matter of form, and we think the continuance, or 
A, dias prout patet, are not neceſſary in the iſſue papet, it may 
unt be entered at any time upon the roll. So the rule to ſhew _ 
FI cauſe was diſcharged. Willes v. Wood: M. P. 2 1770. 203. 
= The declaration was not delivered four days before the _ 
ti end of the term, defendant pleaded to the juriſdiction of the 
ke court, and, as he might by the courſe of the court, pleaded 
&, it within the firſt four days of the ſubſequent term. The 
> clerk, to avoid the trouble of making up the poſt roll, entered 
t wich a hecial impariance as of the fubſequeiit term, which 
of WK foiled the plea. - But the clerks were ordered to make up 
on 4. rolls, and not to uſe theſe ſpecial imparlances, which 
alt, C. J. ſaid, were crept in of late, ad were not known 
led formerly, Sali. 367. Vid. 2 Raym. 1209. * 8 5 
* In Aſſumpſit, alter verdict for plaintiff, a" fevy trial was 
i era on payment of coſts and bringing che money into 
rs, court, and the rule was to try the ſame iſſue. The plea”. 5 
6 roll in that action was of Raſter term, and by the meran- 
%% I it appeared, that the bill was exhibited in-“ ge Lg . 
| | en 3440 er. 
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before. But on the new trial, the plaintiff did not proceed 
upon the ſame roll, but made up the plea roll as of Michael. 
mas term, and a memorandum of a bill of Trinity preceding. 
New trial was had, and plaintiff had a verdict again, bur it 
was ſet aſide for irregularity, the plaintiff not having tried 
the ſame cauſe, as it now appeared to be, and had not pur. 
ſued the rule for a new trial, which was, to try the ſame iſſue 
es was tried in the firft action. Harpur v. Davy. Carth. 498. 
and in this caſe was cited Dubartine v. Chancellour. 5 Mad. 
399- Garth 447. which was rape, Plea in abatement, 

murrer inde, and judgment of reſpondeas agſter. After 
which the general iſſue was pleaded, and verdict laintiff, 
but ſet aſide for irregularity ; becauſe, in the record of ni} 
prius, the plaintiff had omitted all the proceedings on the 
plea in abatement, and made it up, as if there had been no 
ſuch plea, but only the general iſlue. 

On demurrer to a declaration, one exception was, that the 
action was diſcontinued, becauſe the declaration was of Mi- 
chaelmas term, and the plea-roll of Enfter, and there is no 
continuance from Michaelmas to Hilary, and from thence to 
Eafter. Sed non alloc. Becauſe by the courſe of the King's 
Bench they never enter continuances, until the plea comes 
in, though the declaration was delivered four terms before. 
Curlewis v. Dudley. Ld. Raym. 872. Salk. 179. 

Though it is the practice to make up the iſſue, and enter 
it on a roll of that term in which the plea was delivered, 
pet it has been held, that a plea delivered in one term may 

entered as of the ſubſequent term with an imparlance, as 
where | 


In debt on bond, plea as to part, payment and demurrer 
inde. On which defendant moved, that the action by the 


demurrer was diſcontinued, the plea being only to part, 
and therefore plaintiff ought to have taken j nt by 
nil dicit as to the reſidue. The court were going to give 
judgment for the defendant, when it was obſerved, that the 
plea was of this term, and therefore plaintiff might ſtill 
take his judgment by ni dicit for the reſidue. On which 
defendant alledged, r the plea delivered was of the laſt 
term, and therefore the record ought to have been made up 
ſo. But the clerks certifying that it being only a plea to 
enter, the record might be made up either way. Where- 
fore the court would not order it to be examined, but faid 
there was trick for trick. Markett v. Fobnſon. Ld. Rayn. 
1121. Salk. 1 E CC 
75 t 


01 


ut no ſuch entry is made upon any replication, rejoinder; 
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It was reſolved in Jymarke's caſe, 5 Rep. 75. That the 
durſe of che King's Bench is, [i. e. in ſuits by bill] that 


though the plaintiff, after a bar pleaded, have day to reply. 


vo. or three terms, no mention ſhall be made in the roll of 
u imparlance or continuance. But otherwiſe between 
e declaration and plea in bar there, if that is of another 
um, for that ſhall contain the imparlanee or continuance; 
. Wherefore they ſhall be intended, when they are ge- 
erally entered of record, that they were made in he fame 
m in which the bar, Sc. was pleaded. And by Yonſe- 
wence, here the plaintiſt may take advantage of a condi- 


on contained in a deed pleaded by defendant with a profert 


curia of a precedent term. | | 
Defendants. demanded oyer of a charter ſet forth, a cop 
which was accordingly delivered to them, after 1 
ey put in their plea of nil debet, taking no notice of the 
. The plaintiſts made up the iſſue, and inſerted the 
ger and eyer at the end of the plea, and demanded to be 
d for it. On which the court was moved to expunge it, 
though the defendants had a right to ſee whether the 
intiffs may fue, yet they are not bound to inſert the oyer, 
it may plead to the merits. And the court held that the 
ſendants were not bound to ſet out what they craved 
er of, but that if the plaintiffs would avail themſelves of 
letters patent being ſet out at large, they ought to do 
by praying them to be inrolled at the head of their re- 
cation, and ought not to do it at the defendant's expence, 
: therefore ordered the oyer to be expunged. The Mea 
rr Company. qui tam v. Forreft-et al. Stra. 1241. | 
Upon an iſſue of nul tiel record, notice of (executing a 
t of enquiry may be given upon the ifJue-book, as well 
upon a joinder in demurrer. Barnes 176. Pratt. Reg. 
P. 443. Long v. Lingood. Barnes 249. | 
Vite, The 
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want of a /rmz:liter is not aided or amendable. 
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HEN the iſſue is by original, it js made up exactly i; 
6 the ſame form in both courts, without any memoray. 
dum in this manner: | 
Stormont and Way, (the chief clerk name if in B. R.) 
If in C. B. the prothonetary. 
Trinity term, [the term in which the iſſue is joined] in thy 
20th year gf the reign of king George the third. 
— C. D. late of [//tminjler, in the county « 
to wit. } Mideleſex, gentleman, — as he is nam 
ed, ] was attached, [or ſummoned as the caſe i; 
and ſo on with the declaration to the en 
thereof, 18 | 
And then begin a new line, and enter the pleadings 2: 
the award-of the venire, obſerving the entry if the iſſue | 
to be tried in a cornty palatine, or in caſe of a Velſ iſtus, 
be tried in the adjacent Engliſb cqunty. 


ly i: 


an- 


Ok entering the Jſſue. 275 


SSUES ought to be entered of the term they are joined; 
I but if not entered of that term, 'tis no reaſon to ſet 
de the verdict. Prad. Reg. 232. 
But if the action is not laid in London or Middleſex, the 
defendant ought not to give a rule for the plaintiff to enter his 
iſſue the ſame term in which 7/ue is joined, unleſs notice 0 


trial has been given. In a country cauſe the plaintiff is no 


ways bound to enter his iſſue the fame term it is joined. 
Praxis U. B. 24. Note on Reg. Mich. 4 Anne. 

But if the action is in London or Middleſex, the plaintiff 
muſt enter his iſue, and bring the record into the office 
within _— days after notice of the rule for that purpoſe. 
And if in the country, before the continuance day of that 
term or judgment of nonproſs may be ſigned. + bid. | 

A —_— ſigned for want of plaintiff's entering the iſſue, 
was ſet aſide as irregularly ſigned one day before the time 
limited for entering the iſſue by the rule expired. The rule 
runs, Unleſs plaintiff within four days next after notice 
« ſhall cauſe the iſſue to be entered,” which excludes the, 
day of notice. The rule was ſerved on Friday, and the iſſue 
roll brought in on Tueſday following, on which day the non- 
proſs was ſigned. Barnes 318. 

laintiff s attorney had delivered the 7/ue, but not going 
on to trial, defendant's attorney gave him a rule to enter 
the iſſue, and on affidavit made by plaintiff's attorney that 
the papers were miſlaid, the court ordered the defendant's 
attorney to give him a copy of the iſſue, in order to enable 
him the better to comply with the rule. iar v. Smith. 
Stra. 414. | 
The ile muſt be delivered to the attorney or agent in 
town. 4 

If the attorney is not to be found, it may be left in the 
office, and muſt be paid for at defendant's * 1 Barnes 
166. 2 vol. rules and orders. K. B. and C. B. 93 

An agreement to deliver the iſſue in the country is void. 
1 Barnes 280, 

In trials at bar, copies of the iſſue are to be delivered to 
the judges four days before the time appointed for trial, 
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Of Notice of TRIAL, 


F the venue is in London or Middleſex, and the defendant 
1 lives within forty miles of London, there muſt be eight 
days notice of trial , excluſive of the wr it is given—and 
if he lives above forty miles from London, there muſt be four. 
teen days notice excluſive. Mich. 1654. | 
By ſtat. 14 Geo. 2: c. 17. / 4. where defendant reſides 
above forty miles from town, no cauſe ſhall be tried either 
at the affizes 'or- ſittings in London or Weſtminſter, unleſs 
notice of trial has been given ten days at leaſt before trial. 

This ſtatute ſays, that where defendant reſides above forty 
miles from town, there ſhall at leaf? be ten days notice of trial : 
And as there are not negative words, it was held, that not- 
withſtanding this act, in ſuch caſe, fourteen days notice is 
AY accenny? Barn 205. © © 

Fourteen days notice of trial muſt be given, where de- 
fendant reſides above forty miles from London, though he 
was arreſted in, and the venue is laid in town, 2 Bladf 
e 8 ih he | | 
But in B. R. notice of trial was given the 22d of Februar, 
which had only twenty-eight days, and the commiſſun day 
was the 4th of March | which was ten days, incluſive both of 
the day of notice, and the commiſſion day] and it was held 
good. Per maſter Benton in 177117. 1 
On notices of trial, the diſtance from London is taken by 
computed miles, and not by admeafurement. Stra. 1216. 

Sunday is a day within notice of trial, unleſs it is the day 
on which the notice was given. : 

Eight days notice of trial was held to be bad, and the 
verdict obtained by plaintiff without defence was ſet aſide, 
the place of defendant's abode being in Ireland. Barnes 297. 

At the back of the iſſue was written, - Take notice of 
cc trial at the next aſſizes; and though there was no date 


— 
r — 


* The form of notice of trial. pO Has Ah 
„ (A. B. plaintif, 
In . — between and 


C. D. defendant. 


Take notice, that this cauſe will be tried at che fittings after this 
preſent Hilary term, to be holden at We . in and for tht 
- county of Middleſex. [If at the aſſizes, ſpecify when and where 
to be holden.] * | 


Your's, Oc. 
To, Sc. defendant's attorney. | 


or 


otic 
be 1 
notie 
wou! 
ſear 
Man 
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t er county, or attorney's name mentioned, yet being in- 
1 dorſed on the back of the iſſue, the court held it good: 
1 


but that it would not be ſo on a ſeparate paper. Henbury v. 
'- WH Roſe. Stra. 1237. 
If plaintiff concludes to the country, on the defendant's 


es piea, he may give notice of trial on the back of the book; 
er and if the ſpecial plea be afterwards waived, and general 451 
els given, the notice which was given on the ſpecial iſſue, {hall 


ſerve for the trial of the general iſſue. 
rty Notice of trial upon the iſſue thall ſerve for notice of exe- 
" WH cuting a writ of enquiry, if the book is returned with a de- 
t- nurrer. Hil. 8 Ges. I. B. R. and Hil. 6 Geo. 1. C. B. 
but then the plaintiff ought to give notice of executing the 
enquiry. 
de- if 2 has been four terms after iſſue joined, and in all 
de Bi caſes where there have been no proceedings for four terms, 
ach. excluſive of the term in which the laſt proceedings were had, 
a term's notice muſt be given before the efloign day of the 
ban, or other ſubſequent term. Mich. 1654. — and Eft, 
40 13 Geo. 2. C. B. 
th of A judge's ſummons, if no order is made, is no proceed- 
held ing within the meaning of this rule: but in B. R. a notice 
f trial is held to be a proceeding, though countermanded 
—but in C. B. it is ſaid, that a countermand of notice of 


n by 


16, wal, is no proceeding. 

e day Proceedings had ſtayed for twelve months, and plaintiff 
iterwards, en the fir/# day of Hilary, gave notice of trial 

d the I r the aſlizes. Plaintiff had a verdict, which defendant 

alice, Bi noved to ſet aſide for want of a term's notice, and obtained 

5 291, + rule iff, which was afterwards made abſolute, becauſe the 

5 notice was not given before the ſoign day. Barnes 291. 

| 


It was ſaid by B. R. in Harvey v. Potter, 1 Stra. 211. 
— & hat upon an old iſſue, if notice of trial be given before 
| the firſt day in full term, it is ſufficient, and need not be 
tren before the e/ſoign day. But in Bogg v. Roſe, 2 Stra. 
1164. it was ſettled (on conſideration) that where a term's 
iotice of trial is required on an old iſſue, the notice muſt 
be given before the e//9:gn day, and that is a full term. 
he court on motion for a new trial held, that the giving 
notice of trial at the end of half a year after iſſue joined, 
ould prevent the neceflity of giving a term's notice, till a 
Se. Near after the laſt notice, which was given and counter- 
manded, Stra. 531. | 
or * 3 A term's 


er this 
Hor the 
d Where 
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A term's notice of trial, or to revive. proceedings, is not 
neceſſary againſt a defendant, who has ſtayed them IN 


taining an injunction, after the ſame is diſſolved. By 
v. 3 C. B. Tr. II Geo. 3. 2 Blackſ. Rep. 784. 
© Uſual notice is ſufficient, where delay has been for a year 
after-iſſue joined, by an injunction out of Chancery, at the 
ſuit of defendant. Ruled. 1 Sid. 92. , _—_ 
Notice of trial is neceſſary, though the trial is put off by 
rule of court to a certain day. 2 Blackſ, Rep. 798. 
A continuance of a void notice of trial, given within the 
regular time, may operate as a new notice. 2 Black/. Rep, 


1 * i | OI 14951 1 +. 4 , 

FF defendant in any action in Landen or Middleſex, enters 
a ne retipiatur to prevent plaintiff from trying his cauſe at 
that ſitting, plaintiff proceed to trial at the next ſitting, 
on notice given duri firſt ſitting. Mich. 4 Anne, B. R. 

So if notice of trial be given for-a day certain in Landi 
or Middleſex, and plaintiff is not ready to proceed, the cauſe 
may be tried the next ſitting on like notice. 

And in either caſe if the cauſe be not tried at ſuch next 
fitting, notice is to be given as at firſt, unleſs it be made a 
remanet, and then no new notice is neceſſary. Yide 1 Barn: 
206. $i8itf 11 F | 
Notice of trial muſt be given to the agent or attorney in 
town. 2 Barnes 239. but where on an old iſſue it was given 
to the attorney in the country, it was held good. bid. 

Short notice of trial is two days. Pratt. Reg. 290. 

The plaintiff cannot continue his notice of trial a ſecond 
time, i. . he can give ſhort notice of trial but once: but 
if the full time be given by the notice of continuance; the 
word continue will not vitiate the notice. Barnes 292. ad 

"Plaintiff gave notice of trial for the firfi fitting within WM On 
term, then gave notice that he countermanded the notice of 
trial for the firſt ſitting, and continued it for the fecond: 
the | defendant made no defence at the trial, and plaintiff 
had a verdict. But on motion the court ſaid, that the plain- 
tiff could not countermand and continue at the ſame time 
in one notice, and ſet the verdict aſide. 2 Barnes 220 
Pratt. Reg. C. P. 394. en 5 19 218; 


rth 
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U defendant proceeds to trial by proviſoe, he mult give like 
notice in all caſes; as plaintiff would have been obliged to 
due. 'Eaft. 1651. B. R. a £ ; 93 | 

But in London or Middleſex, if no notice has been given 
for trial, che defendant is not to take it by proviſee to try it 
n the ſame term; but afterwards he may take it by proviſoe, 
Fring the like notice as plaintiff ought: Mich. 1654. 
Pratt, Reg. 389. gh 

No trial by proviſoe can be had in London'or — 
fl default made by plaintiff, after the iſſue, is entered on 
cord; nor in country eauſes, till the plaintiff has made 
&fault, in trying his cauſe the next affizes after the iſſue is 
entered on record: and in neither caſe till a rule for trial by 
viſe be entered. NL. B. ae 

Defendant ſhall not try by prouiſoe till there has been - 
Irhes in plaintiff, except in caſes where defendant is as 
laintiff, as in replevin, prohibition, quare impedit,, c. 

Defendant may try by proviſee before a whole term has in- 
trvened; Pract. Reg. 297% 

There muſt be a — — trial by proviſae. Dodfon v. Taylor. 
Stra. 1055, and a nonſuit was ſet aſide for want of ſuch 
me. 4. | 

If defendant does not proceed to trial by proviſae, according 
to his notice, or countermand in time, plaintiff ſhall have 
tis coſts to be taxed, * 1 a 

Defendant gave notice of trial by proviſae, and the plaintiff 
iſo gave notice of trial; neither went on to trial, or coun- 
termanded/; and both got rules for coſts for not going on to 
rial, + The prothonotary doubting whether both were entitled 
weoſts, the court held that as both ſides gave notice of trial, 
ind neither proceeded to trial, each fide was entitled to coſts. 
Rading-v. Grafton. Mich. 13 Geo. 1. Pratt, Reg. 405 

On error, in fac, the defendant may carry the cauſe to 
mal without proviſes. 7 2 - 

Trial by proviſoe has now almoſt fallen into diſuſe, ſince 
tle fat. 14 Geo. 2. c. x7. has provided, that if after iſlue 
jined, the cauſe is not carried down to be tried according 
v the courſe of the court, the plaintiff ſhall: be eſteemed to 
be nonſuited; and judgment fhall be given for defendant as in 
Gale of a nonſuit. 1 | 


Y 4 Of 
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OUNTERMANDS® of trial at the aflizes, muſt be in 
( writing at leaſt ſix days before the 9 trial, and 
152 — commiſſion day. 14 Geb. 2 C. 1 | 
S0 if the cauſe is to be tried at the mgs in Londin or 
WW: eſtminfler, if deſendant reſides above forty miles. — hut i 
the cauſe is to be tried at the iti, and defendant reſide; 
within forty miles of London, then two days notice of coun. 
termand, before it is to be tried, is ſufficient, - 
A Sunday is a day within ſuch notice; and where the com 
_ *miſſion day was Monaay, and countermand un on Saturdaj 
. Was held well. Barnes, 30 30 5. - 
A countermand of notice of trial may dend the coun 
is and notice may be countermanded, e ths Cauſe | 
" thade' a remanet. Praci. Reg. 393 7 
Phe caũſe wus tried upon a day to which — entinue 
' by: a ſceond colntermand; and defendant making no defence 
the verdict was ſet aſide, it being only in the plaintiff's pour 
to continue his notice once in a term. Stra. 1179. 
Proper notice of trial was given, and countermanded; 
| Leond notice of trial was given, but therein the name of th 
cCauſe was omitted. The ſecond notice was afterwards co 
tinued, and the name of the cauſe inſerted in the continuance 
and thereupon the cauſe was tried. The court were of cpi 
nion, that the ſecond notice bei could not be helpe 
by the continuance, and ſet aſide the Nieren Barre. 
2 - 
| og was in Corneal: notice of trial was given in tow 
r countermanded in the country three days before com 
miſſion day. Queſtion was, Whether this was a good con 
.termand, to prevent coſts for not proceeding to trial, defend 
having ſent a witneſs from London, who had got as far 
Exeter, before he heard of the countermand. Per Ci 
Notice of trial cannot be given in the country, but may 


well countermanded there; and though by that practice de 
1 


2» 


The form of nodre of countermand : 
90 B. plaintiff, 


In the 


- _ - againſt 
C. D. defendant. 


Take notice that I do hereby countermand the notice of tri 
given you in this cauſe. Dated, &. Your's, 


| J. M. plaintiff's attome 
To Mr. O. P. defendant's attorney. 4 a 
8 n 


wa, mn. 2 © 8 hy SB fe 


% a ta 


* 
5 „ e 


bo 
> of tn 


attorne 


fend 
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ſendant is put to an inconvenience in this caſe, yet the incon- 


veniences which muſt neceſſarily accrue from the contrary 
practice, would be much greater. The countermand would 
have been good, if given but two days before commiſſion day. 
Barnes, 298. 

In caſe plaintiff give notice of trial, and don't go to trial 
accordingly, the defendant, upon motion, ſhall have his 
coſts of attendance to be taxed, unleſs the plaintiff counter- 
mand his notice in convenient time, or ſhew cauſe to be al- 
lowed by the court in excuſe of ſuch coſts. Mich. 1654- 

If plaintiff gives notice, but does not proceed to trial, 
whereby coſts are taxed for defendant, and afterwards gives 
freſh. notice, [perhaps with deſign to put the defendant to 
further coſts] yet the court will not ſtay the trial till the firſt 
colts are paid, [except in ejectment] becauſe the defendant 
has remedy for them: and if the plaintiff ſhould not try the 
cauſe — ſecond notice, the defendant will again 
have coſts, and the like remedy to obtain them. 1 Sid. 279. 


And. 17. Sall. 255. Id. Raym. 697. | 
-» Defendant moved the court for an attachment againſt his 


attorney, for not acquainting him that he had received notice 
of trial, whereby. plaintiff obtained a verdi& without defence. 
It appeared, on ſhewing cauſe, that the omiſſion was owing 
to the neglect of B. the attorney's agent, But the court held 
that to be no defence for the attorney, as he is anſwerable to 
his client, and his agent to him. The party in this caſe ought 
not to be put to his action, but the matter ſhould be deter- 
mined in a ſummary way, Let an attachment go. Collins 


v. Griffin. Barnes, 37. 
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| ON an application to put off a trial for want of wit. 
neſſes, there muſt be notice given of the intended 
motion, and an affidavit made of the abſent witneſs being 
2 material one, in which the party muſt ſwear that he is 
adviſed. and believes the perſon to be a material witneſs ; 
and that he cannot. ſafely proceed to trial without his evi- 
dence, and that he has hopes and expeQation of procuring 
the preſence of the witneſs at ſome future reaſonable time, 
[ſpecifying it.] Burr. Rep. 4 pt. 1514. "KV 

"The affidavit regularly muſt be made by the defendant 
himſelf, for no one elſe can juſtly ſwear that the abſent per- 
ſon is a material witneſs. Woe. Rep. 396. Barnes, 437. 

But there may be caſes where a third perſon can ſwear 
another to be a material witneſs, when the defendant can- 
not; as where a factor ſells goods for his principal, and 
ſends them by a porter; here the factor knows the porter to 
be a material witneſs, but the principal does not, Yid? 
Barnes, 448. , | : 

This application to the court muſt be made two days at 
leaſt before the day of trial. Barnes, 442. and an affidavit 
alfo of the ſervice of ſuch notice on the oppoſite party muft 
be then produced and read, or the court will not grant a ru: 
te ſhew cauſe. Cn 

Motion, to put off trial which was to be the then next 
day. Motion too late. Barnes, 4.38. 

e affidavit to put off trial on account of the abſence 
of a material witneſs, is to the following effect: 


In the King's Bench. JA. B. againſt C. D. 


C. D. of, c. the defendant in the above cauſe maketh oath, 
that J. M. formerly a ſervant to this deponent [as the caſe 
may happen to be] is a material witneſs for him in this 
cauſe, as he is adviſed and verily believes, and that he can- 

not ſafely proceed to trial therein without his teſtimony : 
And this deponent further ſaith, that the ſaid J. MH. now is, 
and for about laſt paſt, bath been in the county 
of L. as this deponent hath been informed, which in- 
formation he verily believes to be true; but in what part 
of L. he this deponent does not know, nor can at preſent 
diſcover, altho? he hath done his utmoſt endeavours to find 
out where he is, in order to ſerve him with a ſubpæna to 
teſtify for deponent in this cauſe ; but this deponent faith, 
that he hopes and expects to be able to procure his prefence 
by the firit day of next Michaelmas term, becauſe he hath 


been 


r 
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been informed by L. M. [brother to the ſaid J. M.] that 
the ſaid J. M. will be in London in the month of Oclober 
next at fartheſt ; which laſt information deponent alſo verily 
believes to be true. | 
Sworn, Cc. a7 - tm » 
An affidavit in common form may be ſufficient to put off 
trial, where no Cauſe of ſuſpicion appears ; but where there 
is cauſe of ſuſpicion, it may in ſome caſes be neceſſary to 
fatisfy the court, that the perſons abſent are really material 
witneſſes ; that there has been no /aches or negle& to pro- 
cure their teſtimony ; and that there is a reaſonable expecta- 
tion of their future attendance. Burr. 4 pt. 1514. Barnes, 


14 if the witneſs is abroad, out of the juriſdiction of the 


court, as in France, the affidavit ſhould ſay that he is willing 


to come. Sir Rich. Worſley, Bart. v. Blifſett. Hil. 22 


Geo. 3. B. R. 

So in C. B. motion for putting off a trial, for that a ma- 
terial witneſs is out of the way, and cannot be had at the 
trial, muſt be made at leaſt two days before the day for 
which the notice of trial was given. Rep. and Caf. of 
Praft. C. P. 98. 105. 150. Prat. Reg. C. P. 399. 400. 
Barnes, 319, 320. 329. 

But if it appears, that this witneſs who is ſworn to be a 
material witneſs, went out of town, or abroad, or nd 
ſea, after the notice of trial was given, the court will not 
put off the trial for it; as the defendant might have ſub- 


pena'd him in time. Barnes, 


6. 

Affidavit was made by the yer II wife, that the de- 
fendant was gone to fea; and A. B. a material witneſs 'as 
ſhe believed with him. —Affdavit not ſufficient. Barnes, 437. 

If a trial is put off, the practice is only to put it off till 
next term, and not for a longer period. Barnes, 440. 

On motion to put off a trial, the court ſuffered affidavits 
to be read taken before a vice-conſul abroad. Siich affida- 
vits are conſtantly received and read at the counſe}-board. 
It is not reaſonable to expect that ſuch ſort of affidavits 
ſhould be taken before commiſſioners. Barnes, 466. 

An affidavit to put off trial for abſence of a witneſs muſt 
fy when he will return, , 
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Y the 4 & 5 Anne, c. 16. / 8. It is enacted, « that 
n any actions brought in her Majefty's courts of record 
at Muminſter, where it ſhall appear to the court, that it 
will be proper and neceſſary, that the jurors who are to t 
the iſſues in any ſuch actions, ſhould have the view of the 
meſſuages, lands, or place in queſtion, in order to their bet- 
ter uvnderſtanding the evidence that will be given upon the 
trials of ſuch iſſues; in every ſuch caſe the reſpective courts, 
in Which ſuch actions ſhall be depending, may order ſpe. 
cial writs of diſtringas or habeas corpora to iſſue, by which 
the ſheriff, or ſuch other officer to whom the faid writs ſhall 
de directed, ſhall be commanded to have fx out of the fuſt 
twelve of the jurors named in ſuch writs, or ſome greater 
number of them, àt the place in queſtion, ſome convenient 
time before the trial, who then and there ſhall” have the 
matter in queſtion ſhewn to them by two perſons in the (aid 
writs named to be appointed by the court; and the ſaid 
ſheriff, or other officer who is to execute the faid vrits, 
ſhall; by a ſpecial return upon the ſame, certify that the 
vie w hath been had according to the command of the ſaid 
— hs Sparks CE Ye bath alt 
And by 3 Ges. 2. c. 25. , 14. © Where a view ſhall be 
allowed in any cauſe, in ſuch caſe fx of the jurors named 
in ſuck panel, or more, who ſhall be mutyally conſented to 
by the parties, or their agents, on both ſides ; or if they can- 
not agree, ſhall be named by the proper officer of the re- 
ſpective courts of King's Bench, Comman Pleas, Exchequer at 
WeFtminſter, or the Grand Seſſion in Wales, and the Countics 
Palatine, for the cauſes in their reſpective courts, or if need 
be, by a judge of the reſpective courts where the cauſe 3 
depending, or by the judge or judges before whom, the cauſe 
ſhall be brought on to trial reſpectively, ſhall have the view, 
and ſhall be firſt worn, or ſuch of them as appear upon the 
jury to try the faid cauſe, before any SAWing as aforefaid ; 
and fo many only ſtrall be drawn, to be added to the viewers 
who appear, as mall, after all defaulters and challenges al- 
lowed, make up the number of twelve to be. ſworn tor the 
trial of ſuch cauſe.” © C444 ace ace 3k 3c 
As the having a view N dot by, either of theſe ſtatutes 
made a matter of coutſe, though ſuch à practice had, pre» 
vailed, and had been, abuſed to the purpoſes of delay, the 
court thought it their duty to take care, that their ordering 
a view ſhould not obſtruct juſtice, and prevent the cauſe 
from being tried; and they reſolved not to order any one 
more 
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more without an enquiry into the neceflity of it, unleſs the 
party praying it would come into ſuch terms as might pre- 
vent an unfair uſe being made of it; and therefore the 
judges clearly held, that “the act of parliament meant a 
view ſhould not be granted, unleſs the court was fatisfied 
that it was proper and neceſſary ;”” and they thought it better 
that a cauſe ſhould be tried upon a view had by any fr, or 
5 by fewer than fix, or even without any view, than be de- 


„e > great length of time. Jad Burr. Rep. 4 parts 


2535 OO. ren 6 
h Phe rule which was made in a cauſe then depending, 
0 ifter what the judges had ſaid, was univerſally approved of, 
k and has been the precedent for like rules for a view ſince 
er that time, —lt was a rule for a view, to: be had by a ſpecial 
he jury, and was draun up in theſe words: 
id „ Pierce, Eſq; v. Earl of Fauconberg, and others.” 


aid « By conſent of counſel on both ſides, it is ordered, 
its, that there iſſue a writ of difringas juratores, to be directed 
te BY to the ſheriff of the county of York; in which ſhall be con- 
aid Wi tained a clauſe, commanding the ſaid ſheriff to have ſix or. 
more of the firſt twelve of the jurors to be impanelled, and 


be «turned to try the iſſue between the parties, at the place in 
ned Wl queſtion, before the time of the trial of the ſaid iſſue, to 
te it, upon, Cc. And that B. R. upon the part of the plain- 
an- 


tf, and J. V. on the part of the defendant, ſhall attend 
on the ſame day, and ſhew the matters in queſtion to the ſaid 
ix or more of the firſt twelve of the ſaid jurors; and that 
the expences of taking the ſaid view ſhall be equally borne 
by both parties, and no evidence ſhall be given on either 
ide at the time of taking thereof.“ | The 
And by the like conſent it is further ordered, that in 
caſe no view ſhall be had, or if a view ſhould be had by any 
of the ſaĩd jurors [whether they ſhould happen to be any of 
the twelve jurors who ſhall be firſt named in the ſaid writ 
or not] yet the ſaid trial ſhall proceed, and no objection 
ſhall be made on either fide for want of a view, or that a 
new was not had by any of the twelve jurors firſt named, 
| or for that it was not had by any particular number of the 
tutes WM jurors named in the ſaid writ, or 5 want of a proper re- 
„„ To: | lt, 
The; foregoing rule was made abſolute at once, being 
conſent to- by both parties; but afterwards there uſed to 
de an vit always to obtain a rule for a view, . 
| S 


1 
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the cauſe was to be tried by a ſpecial jury or 2 common jury, 
which the court ſometimes made abſolute in the brit in- 
ſtance, at others they granted rules to ſhew cauſe.— Bu. 
now a motion for a view is become a motion of courſe, 
without an affidavit... 


If the trial is to be by a ſpecial jury, the rule runs thus : 
lt is ordered, that there iſſue a writ of diſtringas jura. 
teres, &c. &c. [if in C. B. the writ is an habeas corpora jura- 
verum] to the words © taking thereof,“ in the above recited 
rule; and the additional clauſe is in theſe terms: “ The 
plaintiff ſor the defendant, whoever prays the view] con- 
fenting that in caſe no view ſhall be had; or if a view ſhall 
de had by any of the faid jurors, whether they ſhall happen 
to de any of the twelve jurors who ſhall be firſt named in 
the ſaid writ, or not; yet the ſaid trial ſhall proceed; and 
no objection ſhall be made on either fide, on account thereof, 
or for. want. of a proper return to the ſaid writ,” 


If the trial is to be by a common jury, the rule runs thus, 

8 ſince the 3d of Ges. 2. c. 25. | 

It is ordered, that there iſſue a writ of di/tringas jura- 
tores, to be directed to the ſheriff of the county of J. in 
which thall be contained a clauſe, commanding the faid 
ſheriff' to have fix, or ſome greater number of the jurors, to 
be impanelled and returned to try the iſſue between the 
parties, who ſhall be mutually conſented to by the faid 
parties, or' their agents, at the place in queſtion, before the 
time of the trial of the ſaid iflue, to wit, upon, &c. And 
mat B. R. on the part of the plaintiff, and 7. V. on the part 
of the defendant, ſhalt attend on the ſame day, and ſhey 
the matters in queſtion to the ſaid ſix, or ſome greater num- 
ber of the ſaid jurors, who ſhall be mutually conſented 
to as aforeſaid; and that the expences of taking the ſaid 
view ſhall be equally borne by both parties; and no evi- 
dence ſhall be given on either fide, at the time of taking 
thereof.“ 


248 the additional clauſe added to this rule is as follows : 

.< The plaintiff | or the defendant, whoever s the view 
. caſe 4-4 view be had, — view ſhall 
be had by any of the jurors, whether they ſhall happen to 
be fix or any particular number of the jurors who ſhall 
be ſo mutually conſented to as aforeſaid ; yet the faid trial 
| ſhall proceed, and no objection ſhall be made on either ſide 
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on account thereof, or for want of a proper return to the 
faid writ.” 


A rule for a view is in the following form : 


Gape and * is ordered, that there iſſue a writ of diſtringas 
Smith. J juratores to be directed to the ſheriff of the county 
of Eſſex, and containing a clauſe commanding the ſaid 
ſheriff to cauſe ſix or more of the jury impanelled and re- 
turned to try the iſſue between them, whom the ſaid parties 
ſhall mutually chooſe to take a view of the place in queſtion, 
before the 427 of the trial of the faid iſſue, to wit, on 
. Wedneſday the day of next, and by conſent 
ol boch parties it is further ordered, that R. D. yeoman, 
on the part of the plaintiff, and B. L. yeoman, on. the 
part of the defendant, ſhall attend the ſame day and ſhew 
the ſaid place to ſuch of the jury as ſhall be fo choſe to view 
the fame, and that the expences of the ſaid view ſhall be 
equally borne by both parties, and no evidence on either 


fide ſhall be given at the time of taking the ſaid view. 
By the court. 


Mr. Erſkine. 


Diftringgs }JGEORGE the third, by the grace of God, 
juratares, 12 Great Britain, France, and Ireland, king, de- 
for a view. J fender of the faith, Fc. to the ſheriff of Suſſex 
greeting: We command you that you diſtrain the ſeveral 
perſons named in the panel annexed to this writ, the jur 
/ ſummoned in our court before us, between A. B. plaintiff, 
and C. D. defendant, by all their lands and chattels in your 


4 bailiwick, ſo that neither they nor any one by them inter- 


meddle therewith, until you ſhall have another precept 
thereon from us; and that you anſwer to us of the iſſues of 
the ſame, ſo that you may have their bodies before us at 
222 aſtor the morrow of All Souls, 

or before our juſtices ailizned to take the aſſizes in your 
county, if they ſhall firſt come on Monday the ſecond of 
September at Horſham in your county, according to the 
form of the ſtatute in ſuch caſe lately made and provided, 
to make a certain jury of the country between the parties 
aſoreſaid, of a plea ct treſpaſs, and to hear their judgment 
thereupon of many defaults *. And in the mean time, ac- 


cording to the form of the ſtatute in fuch caſe lately made 


and provided, we command you that you have fix of the 
firſt twelve of the ſaid jurors, or any greater _ of 
| them 
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them at the place in queſtion upon the twentieth day of 
Auguſt next enſuing, who then ſhall have view of the faid 
place in the preſence of F. MH. on the behalf of the plain- 
tiff, and V. F. on the behalf of the defendant, appointed 
by our court before us to ſhew the faid place to the ſaid 
Jurors, and that in what manner you ſhall execute this our 
precept, you make return to us at We/tminfter, and to our 
juſtices at the ſaid aſſizes, remitting to us this our writ. 
Witness, &c. | 


Another form differing from the foregoing at the “. 


And in the mean time, according to the form of the ſtatute in 
this cafe lately made and provided, we further command 
you, that you cauſe fix of the firſt twelve of the ſaid jurors 
impanelled and returned to try the iſſue joined between the 
faid parties, or as many more of them as you ſhall think 
fit to take a view of the place in queſtion, on the 
day of, &c. and that the ſaid jurors meet on the ſame day 
at the houſe of E. F. [as is the rule for the view] in your 
county, and proceed from thence to view the ſaid place in 
the preſence of F. H. on the part of the plaintiff, and 
55 X. on the part of the defendant, appointed by our court 

fore us, to ſhew the ſaid place to ſuch of the faid jurors 
as ſhall come to view the fame, and that you make appear 
to us at HWeftminfter on the ſaid next after | 
in what manner you ſhall have executed this our precept, 
and that you have then there this writ. Witneſs, &c. 


In the Common Pleas, the method is the ſame, except that 
inſtead of the diſtringas juratores for a view, their proceſs is 
the habeas corpora juratorum.— 

Rule for a view on the face of the declaration (which 
was for obſtructing a water courſe) denied; tis never grant- 
ed without an affidavit in any caſe, except an action of waſte, 
Barnes, 467. | 


Of 


minec 


puſt, 
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of examining a Witneſs going abroad, upon 
INTERROGATORIES. 


þ a witneſs be going beyond ſea, ſo that he cannot poſ- 
ſchly attend the trial, he may by rule of court be exa- 
zined before one of the judges of the court upon interroga- 
pries; but notice of the time of the examination muſt be 
pren to the attorney on the other ſide, who ſhall be at 
Iberty alſo to croſs examine him; and the depoſitions ſo 
then, may be read as evidence at the trial, 

The interrogatories for the examination of a witneſs 
puſt, when drawn up, be ſigned by counſel, and the de- 
wlitions when taken are copied by the judge's clerk, for 
uch party, and ſhall be read in evidence on the trial of the 
uuſe. 

A witneſs cannot be examined upon interrogatories before 
ulge without conſent. Barnes, 447. 

If a witneſs is at a diſtance, a rule muſt be obtained to 
mine him before commiſſioners ſpecially appointed, and 
proved of by the oppoſite party. Upon which a writ of 
uimus poteſtatem iſſues, which is annexed to the interroga- 


nes, and the commiſſioners certify the anſwers under their 
8. 


e form of interrogatories for the examination of a witneſs : 


terrogatories for ] Interrogatories to be adminiſtered to 
the plaintiff — JE. F. a witneſs to be produced, ſworn 
and examined on the part and behalf of A. B. plaintiff, 
zzainſt C. D. defendant, before Francis Buller, Eſq; one 
of his Majeſty's juſtices of the court of King's Bench, pur- 
ſuant to a _ of the ſaid court, made on next 


after in the 2oth year of the reign of king George 
the third, 


Imprimis, Do you know the parties, plaintiff and defen- 
nt, in the title of theſe interrogatories named, or either 
them, and which of them, and how long have you 
town them, either, or which of them? declare, 

decondly, Do you, &c. [and ſo on putting the queſtions 
tlary for his evidence. ] 


errogatories for Interrogatories to be adminiſtered, &c, 
the defendant. ſas before.] 


Great nicety is required in drawing interrogatories, and 
mcular care muſt be taken in drawing them, that the 


'of tions are not too leading. ä 


You, I. 7 Where 
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7 INTERROGA TORIES. 
Where a witneſs will be abſent eighteen months, the court B 


will not grant a rule ni to put off trial, without defendant 
will engage to make a ſpecial caſe, ſtating the nature of the 


demand, and what the witneſs could prove. Lord v. Coal. ; 
1 Black. Rep. 436. | , p 

If a witneſs going to ſea, be examined by interrogatorie . ; 
before a judge, and the trial comes on before he is gone, high, J 
depoſition ſhall not be read, but he muſt appear : for the Gs 
3 in ſuch caſe is made on a ſuppoſal of his abſence. S. 1 
691. ? 
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N the 3 Geo. 2. c. 25, fi 15. © Whereas ſome doubt 
« hath been conceived touching the power of his Ma- 
« jeſty's courts of law at 1/:fminſter, to appoint juries to be 
« {truck before the clerk of the crown, maſter of the He 
prothonotaries, or other proper officer of ſuch reſpective 
& courts, for the trial of iſſues depending in the ſaid courts, 
« without the conſent of the proſecutor or parties concerned 
in the proſecution or ſuit then depending, unlefs ſuch iſſues 
« are to be tried at the bar of the ſame courts. © Be it 
declared and enacted by the authority aforeſaid, that it 
& ſhall and may be lawful to and for his Majeſty's courts' of 
« King's Bench, Common Pleas, and Exchequer at Weſtmin= 
« fer reſpeCtively, upon motion made on behalf of his Majeſ- 
ty, his heirs or ſucceſlors, or on the motion of any proſe- 
« cutor or defendant in any indictment or information for any 
& miſdemeanor or information in the nature of a quo warrants 
depending, or to be brought or proſecuted in the ſaid 
court of King's Bench, or in any information depending 
or to be brought or proſecuted in the ſaid court of Ex- 
chegner, or on the motion of any plaintiff or plaintiffs, de- 
* fendant or ns, in any action, cauſe, or ſuit whatſo- 
ever, depending, or to be brought and carried on in the ſaid 
wurts of King's Bench, Common Pleas, and Exchequer, 
E or in any of them; and the ſaid courts are hereby reſpec- 
tively authoriſed and required, upon motion as aforeſaid in 
any of the caſes before-mentioned, to order and appoint a 
jury to be ſtruck before the proper officer of each reſpective 
court for the trial of any iſſue joined in any of the ſaid 
caſes, and triable by a jury of twelve men, in ſuch manner 
35 ſpecial juries have been and are uſually ſtruck in ſuch 
courts reſpectively, upon trials at bar had in the ſaid courts 
which faid jury, ſo ſtruck as aforeſaid, ſhall be the jury 
returned for the trial of the ſaid iſſue.“ i | 
By the 24 Geo. 2. c. 18. The perſon or party who 
mall apply for a ſpecial jury ſhall not only bear and pa 
the fees for ſtriking ſuch Jurys but ſhall alſo pay and diſ- 
charge all the expences occaſioned by the trial of the cauſe 
dy fach ſpecial jury, and ſhall not have any other or 
further allowance for the fame upon taxation of coſts, 
than ſuch perſon or party would be intitled unto in caſe the 
cauſe had been tried by a common jury; unleſs the judge, 
defore whom the cauſe is tried, ſhall immediately after the 
trial certify in open * his hand, upon the _ 
2 0 
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« of the cord, that the ſame was a cauſe proper to be tried 1 
by a ſpecial jury.“ : 
And by the ſame ſtatute, ** No perſon that, ſhall ſerre Wl 
« upon a ſpecial jury, or be returned, ſhall be allowed or *. 
take for ſuch ſerving on any ſuch jury, more than tie . 
judge who tries the cauſe ſhall think reaſonable, not ex- 
<« ceeding 11. 15. excepting cauſes where a view hath been af 
directed.“ | | ah 
The method of ſtriking a ſpecial jury is as follows: wi 
The err or rr attends the maſter of B. R. 
or prothonetary of C. B. with the book or lift of frecholders 
or perſons qualited to ſerve on juries: ; And the 7er g- 
prothonctary, in the preſence of the attornies of both parties, 
names thereout forty-eight, of which twelve are ſtruck 
out on each fide, and the remaining twenty-forr are to 
be returned by the ſheriff to try the iſſue; and if either 
of the parties; ſhall neglect to attend the maſter or pri- 
thonatary ſtriking a ſpecial. jury, the maſter or prothonotarp, Kir 
on behalf of the abſent party, ſhall ſtrike out twelve H, che 
Trin. 8 W. 3. 2 Lil. Pract. Reg. 122, 123. 1 Sad. Vn 
40 &c. eig 
Gn a motion for a ſpecial jury, no notice of the motion C0 
or affidavit of the facts is neceſſary. 
Motion in C. B. for a ſpecial jury as of courſe; but be- 
fore the rule was drawn up, the ſecondary, doubting, prayed 
the direction of the court. And it appearing that common 


jury proceſs had been awarded, iſſued and returned, and g, 
that the cauſe ſtood as a remanet in the ch. juſtice's paper Len 
the court refuſed. to grant a ſpecial jury: Though in coun en 
try cauſes between afſizes and afſizes, the practice is other ue 
wiſe. Barnes, 461. batir 
So after a wenire facias and return filed, the court bed ® 
the motion for a ſpecial jury too late. Clarke v. Sheppard Gay 
Barnes, 488. a | mot 
Aſter a common jury returned in Middleſex, and the cauſe i er. 
made a remanet by conſent, at the ſitting aſter laſt term Þ] 
defendant moved for a ſpecial jury, offering to take notice King 
of trial, for the ſecond fitting in this term, and obtained I rm 
rule to hew cauſe, which was diſcharged. Per cur. Thi the - 
has been done between 'aſſizes and afſizes, but we cannodl dur 
delay plaintiff in this caſe without conſent, Death or otiet third 
accidents may happen. Barnes, 449. * 5 
10 
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T HE niſi prius roll or record contains a full ate of all the 

pleadings verbatim, awards of writs, and other things 

in the courſe of cauſe, engroſſed on a ſheet of parchment 

with a deuble half-crown flamp. It is now made up by the 
attorney, though formerly by the clerks in court. 

For the better underflanding of jury proceſs, the venire, 

ditringas and habeas corpora juratorum, I muſt refer the reader 


to Lord Ch: 


Baron Gilbert's Hiſtory of the Common Pleas, 


where the ſubject is fully diſcuſſed. 


The niſi prius record is made up in the following manner: 


In B. K. 
[When by bill. ] 


Pleas before our lord the 
King at Neſiminſter of | 
the term in which iſſue is 
joined] in the 22d year of the 
reign of our ſovereign lord 
George the third, by the grace 
of God, &c. and in the year 
of our Lord 1782. 


Roll — Stormont and Way. 
Surry, to wit, Be it re- 
membered, &c. [copy the 
memorandum and the whole 
flue from the plea- roll ver- 
batim, to the end of the 
award of the. wenire, and 
day given — and then enter 
another p/acita in this man- 


ner, 

Pleas before our lord the 
King at J/Veftminfter of the 
term of the Holy Trinity, in 


the 22d year of the reign of 


our {Overeign lord George the 
turd by the grace, &c. and 
in the year of our Lord 1782. 

Surry, to wit. The jury 
between A. B. plaintiff, and 


In C. B. 


[When againſt indifferent 
perſons not privileged. ] 
Prathonotaries names. 

Pleas at I/e/tminfter before 
the Right Hon. Alexander 
Lord Loughborough and his 
companions, juſtices of our 
lord the King of the bench 
of Eaſter term, in the 22d 
year of the reign of our ſo- 
vereign lord George the third 
by the grace, &c. 

Roll. 

Flertfordfbire, C. L. late of 

&c. gentleman, was 
attached to anſwer R. R. of 

a plea, &c.— and whereupon 

the ſaid R. complaineth that 

whereas, &c. ſto the end of 
the iſſue and award of venire. ] 


In this court the placita is 
written but once, at the be- 
ginning, unleſs on a change, 
or death of the chief juſtice, 
or on an old record, in which 
caſe a ſecond placita is writ- 
ten;— 

Hertfordſhire, to wit. The 
jury between R. R. plaintiff, 


23 G. D. 
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C. D. defendant, of a plea of 
i reſpited before our 
lord the King at Weſtminſter 
until Saturday next after the 
All-Sowls, unlefs 
his — y's juſtices aſſigned 
to hold the aſſizes in the 

aforeſaid, ſhall firſt 
come on 2 the 2bth 
day of Fuly in the ſaid county, 
aceording to the form of the 
ſtatute in that caſe made and 
| proceeded for default of the 
— becauſe none of them 
did appear. — Therefore let 
the ſheriff have the bodies of 
the ſaid jurors, to make the 
ſaid jury between the parties 
aforeſaid, at the ſame place. 
And de it known, that the 
writ of our ſaid lord the King, 
in this caſe upon record, was 
delivered to'the under ſheriff 
of the county aforeſaid the 
_ x8th day of June [the laſt day 
of the term] in this ſame 
term, before our lord the 
King at Weſtminſter, to be 
executed according to law, 
at his peril, used 271. 


to be holden 


Or Erial. 
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and C. L. late of &c, 
gentleman, in a plea of. 
is reſpited here until on the 
morrow ef All- Soult, unleſs 
our lord the king's juſtices 
aſſigned to take the aſſizes in 


the county aforeſaid, by form 


of the ſtatute in ſuch cafe 
made and provided, ſhall come 
before on [the day of the 
aſſizes] at ſ the place where 
in the coun 
aforeſaid, for default of the 
jurors, becauſe none came. 
Therefore let the ſheriff have 
the bodies of the ſeveral per- 
ſons mentioned in the panel 
annexed to the writ of haben: 
corpora jurdtorum, and be it 
known that the juſtices here 
in this ſame court, in this 
term delivered a writ there- 
upon to the deputy of the 
ſheriff of the 1 aforeſaid, 
to be executed in due form of 
law, &c. 


In the King's Bench they always enter a ſecond placitn, 
though they go to trial — — in which — is Lined 
becauſe anciently they had not buſineſs to employ the court 
every day in term, ſo that continuances uſed to be entered 
from one day to another in the fame term. Whereas in the 
Common Pleas they make no ſecond placita, though they 20 
to trial the fame term iſſue is joined, as it would be unne- 
eeſſary; ſinoe ſueh placita came in uſe, inſtead of entering the 
continuance by vicecomes non miſit hreve to the venire factas. 


If the cauſe is a town cauſe, to be tried either at Meſtmin. 


Aer Hall or Guildhall, the jurata will be as follows: 


In 


itn, 
ned, 
ourt 
ered 
the 
80 
nne- 
g the 
145. 


nin. 


In 
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In B. K. 

Middleſex, to wit. The 
jury between A. B. plaintiff, 
and C. D. defendant ina plea 
of — is reſpited before our 
brd the king at Weſtminſter, 
until, &c. [ſome day after the 
frſt return of next term] un- 
eſs the king's right truſty and 
yell-beloved William, Earl 
Mansfield, his Majeſty's chief 
juſtice, aſſigned to hold pleas 
tefore the king himſelf, ſhall 
firſt come on the [day of the 
ittings] at YYeftmin/ler Holl 
in the ſaid county, according 
to the form of the ſtatute in 
that caſe made and provided, 
the ſame day is given to the 
parties aforeſaid at the ſame 
place. 

In a town cauſe the ſcien- 
lum at the end of the jurata 
1s omitted in B. R. 


Im C. B. 


Middleſex, to wit. The 
jury-between R. R. plaintiff, 
and C. L. late of, &c. 
gentleman, in a plea of 
are reſpited here until the 
morrow of Al!-Souls, [return 
of hab. corp. ] unleſs Alex- 
ander Lord Loughborough, 
the king's chief juſtice of the 
bench here aſſigned by form 
of the ſtatute in ſuch caſe, 
ſhall come before on Tueſday 
the day of [the 
day of the ſittings] at Weſt- 
minſter in the great hall of 
pleas, there commonly called 
Weſtminſter Hall, in the ſaid 
county of Middleſex, for de- 
fault of the jurors, becauſe 
none of them came, therefore 


let the ſheriff have the bodies 


of the ſeveral perſons men- 


tioned in the parcel annexed 
to the writ of habeas corpora 
juratorum. And be it known 
that the juſtices here in this 
ſame court, in this term, de- 
livered a writ thereupon to 
the deputy of the ſheriff of 
the county aforeſaid, to be 
executed, &c. 


If the trial is in Londan, inſtead of Meſtminſter Hall, ſay 
the Guildhall of the city of London aforeſaid, &c. 
When the ſuit is in B. R. by original, there is no memo- 


randum at the beginning, as 


en by bill, ſo that the record 


in ſuch caſe is ſimilar to the common way in the court of 
Common Pleas ; and when the ſuit in C. B. is by bill, as againſt 
officers, privileged perſons, &c. the record is then made up like 
the records in the King's Bench (when by bill) beginning 


OY In 


with a memorandum. 


3 toy >, 
*# rr 
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In B. R. 


When the record is engroſ- 


ſed, you make an incipitur of 
the iſſue on a King's Bench 
roll, with warrants of attor- 
ney for plaintiff and defend- 
ant: then take the record 
roll and the draft of the iſſue 
to the clerk of the judgments 
in che King's Bench office, 
who will enter it, and mark 
them to whom is paid for 
entering the iſſue, if it does 
not exceed ten ſheets, 35. 64. 
and for every fix more 15. 

Ihe record being ready to 
be ſealed, it muſt be carried 
to the i, privs office, where 
it is examined, ſealed, and 
paſſed—for which is paid 7 5. 
64, for the firſt eight ſheets, 
and 7 5, for every eight ſheets 
after, and 6 d. to the ſealer. 


No record of ni. pri. for 
trial of any ifſue at the afſizes, 
ſhall be ſealed after the end 
of three weeks after the iſſua- 
ble terms. Trin. 31 Car. 2. 


Clerk of the treaſury, who 


_ Cs 
When the niſi privs record 
is prepared, it muſt be car. 
ried, and the roll whereon 
the iſſue is entered, to the 
prothonotartes office, who will 
mark both the record and 
roll; and then you go to the 


will examine and fee that the 
jurata is rightly entered, and 
ſign and ſcal the record. 


The clerk of the treaſury, 
by reg. Hil. 2. 3 Ja. 2. ſhal 
not ſign or ſeal any record of 
ni. * unleſs the ſame ſhall 
be ſigned or ſtampt by 
the clerk of the warrants. 
And the record is not to be 
ſigned before the iſſue is en- 
tered. Mich. 1654. 

Records of u. pri. for trials 
at the afſizes ſhall be figned 
by the reſpective prothono- 
taries, and ſigned and ſealed 
by the clerk of the treaſury, 
within three weeks aſter the 
end of the iſſuable terms. 
Tr. 29 Car. 2. 


But now by a Judge's. order, for which you pay 25. the 
record may be ſealed at any time before the aſſiaes. 


The form of a venire facias. 


In B. K. 
Vern the Third, by the 
grace of God of Great Bri- 
tain, France, and | Ireland, 
King, defender of the faith, 
&C. to the ſheriff. of Middle- 


In C. B. 
George the Third, by the 
grace of God, of Great Bri- 
tain, * France, and Ireland, 
king, defender of the faith, 
&c. to the ſherift of Ee, 


Ua 
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ſex, greeting: We command 

ou, that you cauſe to come 

fore us at Weſtminſter, on 

next, after 

[ſome day of the term in 
which the iſſue was joined, 
and before the day of trial : 
if a country cauſe, the laſt 
day of term] twelve free and 
awful men of the * body of 
your county: [if it be an ac- 
tion ona penal ſtatute, inſtead 
of the body of your county, 
ſay, of the neighbourhood 
of | the place where 
the action is laid in the decla- 
ration on your county, &c.] 
each of whom has ten pounds 
by the year of lands, tene- 
ments, or rents, at the leaſt, 
by whom the truth of the 
matter may be the better 
known, and who are no wiſe 
of kin either to A. B. the 
plaintif, or to C. D. the 
defendant, 125 parties muſt 
be deſcribed as in the plead- 
ings] to make a certain jury 
of the county between the 
parties aforeſaid, of a plea of 
treſpaſs on the caſe [ or what- 
ever the action is] becauſe as 
well the ſaid C. D. as the faid 
A. B. between whom the 
matter in variance is, have 
put themſelves upon that jury; 
and have there then the names 
of the jurors and this writ. 


greeting: We command you 
that you cauſe to come betore 
our uflices, at Weſtminfter, 
on the morrow of the purifica- 
tion of the bleſſed Virgin Mary, 
twelve free and lawful men 
of the body of your county, 
each of whom has ten pounds 
of lands, tenements, or rents, 
by the year at leaſt, by whom 
the truth of the matter may 
be better known, and who 
are in no ways of kin either 
to A. B. the plaintiff, or to 
C. D. late of, &c. or to E. 
F. late of, &c. [if the defend- 
ant be declared againſt with an 
alias dict. or as an exor. or 
admor. he muſt be here deſcrib- 
ed as in the pleadings] to 
make a certain jury of the 
county between the parties 
aforeſaid, in a plea of [as the 
caſe may be] becauſe as well 
the 8 D. and E. F. [the 
arty wha firſt takes the iſſue 

8 the 28 B. 2 
whom the matter in variance 
is, have put themſelves upon 
the jury, and have there the 
names of the jurors, and this 
writ. Witneſs Sir William 
De Grey, Knight, at Weſt- 
minſter, the day of 

in the 19th year of our reign, 


[Prothonotory's name.] 


Witneſs 
1 1 
Bri- * By the 4 and © anno, c 16 
land, * 4 5 - Soon p 


The venire is to be awarded 
| of the body of the proper coun- 
Hes, ty where the iſſue is triable. 


2 — 


* 


Note, If the action is on a 
penal ſtatute, the vemre is al- 
tered, as in the oppoſite page. 


William, 


: Wd 

x 

4 
5 
" 
= 

ol 
. 
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\ William, Earl Mansfield, at | 


Heftminſfler, the da 

of Pf in the nah 
year of our reign. 

Stormont and Way. | 
This writ in B. R. is not This writ, the duty of 
ſigned, but it muſt be ſealed, which is 25. is carried to the 
for which 7 d. is paid. pPerotbonotory, to be ſigned, 
for which he is paid 15. 4d. 
and then to the ſeal- office to 

be ſealed, where 7 4. is paid. 


If the defendant carries down the cauſe by proviſee, the 
writ runs thus: and have here the names of the jurors, and 
this writ; provided always that if two writs ſhall thereupon 
come to you, that you only return one of them to our ſaid 
court before us, if in B. R. or to our ſaid Fuſtices at W:ſtmin- 
ner: if in C. B. at the time aforeſaid.” 


The form of a d:fringas 
juratores in B. R. is thus: 
George the third, &c. to 
» the ſheriff of Middleſex, greet- 
ing: We command you that 
you diſtrain the bodies of the 
ſeveral perſons named in the 
panel hereunto annexed, ju- 
rors fummoned in our court 
before us, between A. B. 
plaintiff, and C. D. defend- 
ant, by all their lands and 
chattels in your bailiwick, ſo 
that neither they, nor any one 
of them, do intermeddle 
therewith, until you ſhall 
have other command from us 
in that behalf; and that you 
anſwer to us for the iſſues of 
the ſame, ſo that you have 
their bodies before us at Net- 
minſter, on Tueſday next after 
the marrow of All-Souls, [the 
next returnday after the mall 
or before our right truſty 


| 1 4 


Ll 


The form —_— corpo- 


ra juratorum, il C. B. is thus: 


George the Third, by the 
grace of God of Great Bri- 
tain, France, and Ireland, 
king, defender of the faith, 
&c. to the ſheriff of E. greet- 
ing: We command you that 
you have before our. juſtices 
of Weftminſter, from the day 
of Eaſter in fifteen days, [the 
day in bank the next return 
after the trial] or before our 
juſtices aſſigned to take the 
aſſizes in your county, by 
force of the ſtatute in that 
caſe provided, if they ſhall 


come before on the 
day of { the 
day the aſſizes are held] at 


[the place where] in your 
county, the bodies of the ſe- 
veral 'perſons named in the 
anel annexed to this writ, 
jurors ſummoned in our 5 


Sea 


to 


- 
d 
q 
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In B. K. 
well-beloved William Earl 
Mansfield, our chief juſtice, 
aſſigned to hold pleas in our 
court. before us, if he ſhall 
firſt come on Monday the 
29th day of June, at Net- 
min/ter Hail in the county of 
Middleſex aforeſaid, ee e 


to the form of the ſtatute in. 


ſuch caſe made and provided, 
to make a certain jury be- 
tween the ſaid parties of a 
plea of treſpaſs on the caſe, and 


to bear their judgments of 


many defaults, and have you 
there the names of the jurors, 
and this writ. Witneſs, &c. 
[the return day of the venire. ] 


In C. B. . 
before our juſtices at Veſt- 
minſter, between A. B. plain- 
tiff, and C. D. late of, &c. 
and E. F. late of, &c. of a 
plea of taking and unjuſt! 
detaining cattle [as the call 
is] to make that jury, and 
have there this writ. 

Witneſs Sir William De 
Grey, Knight, at Veſtmin- 


/ter, the day of 


in the year of our 
reign. 


[Prothonotary's name.] 


If in London, the venire and diſtringas or habeas corpora 
run thus: at the Guildhall of the city of London afore- 


4 


— 
- —— . — 
Ky wn — „ 


— 
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ſaid; if at the afſizes thus, “or before our juſtices aſſigned 
to take the aſſizes in your county, if they ſhall firſt come on 


the commiſſion day] at [place where aſſiaes held] in your 
county, according, &c. 


In B. R. the venire and When the venire in C. B. 
2 as are both taken to is returned, it is carried to 
e ſheriff's office of the the clerk of the jury, who 
county, and his deputy re- makes out the hab. corp. jura- 
turns and annexes a panel to forum, which is alſo carried 
the diſtringas, for which in to the ſheriff or his deputy, 
London is paid 45. 6d. in who returns it for filing: the 
Middleſex 125, Sealing 74, venire is paid 4d. hab. corp. 
Is. 8d. duty 4d. and ſealing 


| 74. 
If the action is by original in B. R. you make the venire 


and diſtringas returnable ubicung. or * whereſoever we ſhall 


then be in England, put in the defendant's addition, and 


leave out the word © then” at the concluſion of the writ. 
The diſtringas is amendable, the diſtringas in debt was 
de placito with a blank, and after verdict held amendable. 
Ld, Raym. 1143. The venire facias being right, 
Motion 


— 


<< 7 1 
wayne 2 — 


— 


— 
— 5 as a 
hw WY ab- _— 1 = 


A ge nt - 
* 


„ 


— 
— 
— > 7 LA 
. 


2 


240 Df Trial, 
Of making up the Record for TRIAL. 


Motion to amend the writ of hab. corp. juratorum after 
trial returnable on Medneſcdlay next, after eight days of the puri- 
fication, inſtead of Wedneſday in Sf days of Eaſter, and on 
ſhewing cauſe, the rule was made abſolute for the amend. 
ment. Barnes 5. 

'The writ of habeas corpora juratorum being wrong in the 
day of niñ pr ius, had been ordered to be amended, and after. 
wards it was moved to amend the jurata in the record of 
ni. pri. The court were of opinion, that as the writ was 
amendable by the ſtat. 5 Geo. and was amended, and the day 
of ni. pri. thereby rightly appointed, the jurata which is not 
an award of the court, but only to annex the proceedings, 
and is wrong by miſpriſion of the clerk, ought to be amend. 
ed and made agreeable to the writ, and the amendment was 
ordered. 15. | 

28 was left out in the iſſue delivered, though 
inſerted in the record of ni. pri. Verdict without defence; 
and on a rule to ſet it aſide for the variance, the court were 
of opinion, that no fatute of jcofails extends to it, tis a ma- 
terial variance, and defendant relied on it, rule to ſet it aſide 
abſolute. Barnes 46. 

No defence was made at trial, becauſe of a variance (in 
the iſſue delivered on a promiſſory note, the name of the 
indorſer was omitted, though inſerted on the record of n:, 
#77.) Rule abſolute to ſet aſide the verdict. Ibid. 
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W HEN the iſſue is in a county palatine, where the 
| King's writs do not run, and muſt be tried by a jury 
of the palatinate, the record is fent down by mittimus to the 


judges to be tried; and the award of the venire and mittimus 


are in the following form, with a ſuggeſtion at the begin- 
ning: 

« Therefore let a jury be made thereof; and, becauſe the 
iſſue aforeſaid, between the parties above joined, ought to be 
tried by men of the county palatine of Lancaſter z that is to ſay, 
of the body of the ſaid county, where the writ of our ſaid 
Lord the King doth not run, and not elſewhere. Therefore 
to try the iſſue aforeſaid, between the parties above joined, 
let the record of the plaint aforeſaid, be ſent to his Majefty's 
juſtices of the ſaid county palatine of Lancaſter ; ſo that the 
ſame juſtices, by his ſaid 1 writ of that county, to be 
duly made out, and to the ſheriff of the ſame county directed, 
do command the ſaid ſherift that he cauſe twelve good and 
lawful men, of the body of the faid county of Lancefter, to 
come before the juſtices, at their next general ſeſſions of 
aſize to be holden for the ſaid county, after the ſaid record 
ſhall be delivered to them, each of whom, &c. by whom, &c. 
and who neither, &c. to recognize, &c. becauſe as well, &c. 
And when the verification and iſſue aforeſaid ſhall be there 
made and tried, that then the ſaid juſtices ſhall ſend the record 
of the plaint aforeſaid, together with every thing that ſhall 
be done thereupon before them, in his ſaid Majeſty's court 
there, to our ſaid Lord the King at V minſter, at a certain 
day which the ſaid juſtices ſhall appoint ; the faid parties to 
be in the ſame court, there to hear judgment thereupon.” 


The award of a wenire on a Welch iſſue into the next Engliſh 
county, is in the following form: 


« And becauſe the iſſue aforeſaid, between the parties 
above joined, ought to be tried by men of the next Engliſh 
county to the ſaid county of „and not elſewhere ; 
and becauſe the county of is the next Engliſh 
county to the ſaid county of , therefore let a jury 
of the ſaid county of ————— come thereupon before our 
Lord the King at A on [ſome return day 
before the trial] and who neither, &c. to recognize, &c. 


_— as well, &c, the ſame day is given to the ſaid parties 
ere. 
In 
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In the record on a Welch iſſue, the jurata and venire; 
diſtringas, &c. are made up of the next Engliſb county into 
which the venire is awarded, as if the venire were laid in 
that county. 

If there are two ſberiſi, and one is intereſted in the cauſe, 
or related to either of the parties, the venire ſhould be awarded 
to the other only; or if both are intereſted, &c. to the coroner 
of the county. | 6 

i A A ſuggeſtion that one of the Heriſſi is intereſted, &c. by the 
. . #aft India Company. 1 

And hereupon the ſaid United Company ſay, that W. 8. 
and R. W. Eſqrs. are ſheriffs of London; and that the ſaid 
W. S. one of the ſaid ſheriffs, in his own right, is pro- 
prietor, and hath intereſt in and to a ſhare and proportion of 
the principal ſtock of the ſaid United Company, to the value 
of {.-——, and is a member of the ſaid United Company, 
and this the ſaid United Company are ready to verify; and 
for this cauſe, the ſaid United Company pray a writ to be 
directed to the ſaid R. W. Eſq; the other ſheriff of London, 
to cauſe to come twelve, &c. to try the ſeveral iſſues between 
the ſaid parties; and becauſe the ſaid Francis doth not deny 
the aforeſaid allegation of the ſaid United Company, but 
acknowledgeth the ſame, it is granted to them, &c, There- 
fore let a jury, &c.” - 


_ Suggeſtion that the ſheriff is of kin to the defendant. a 
& And hereupon the faid A. B. ſays, that I. W. Eſq; is M 
ſheriff of the ſaid county of E. and that the ſaid C. D. is of ol 
kin to the ſaid I. W. in this, that one I. D. junior ſon of the 2 
ſaid C. D. married and took to wife one I. W. who is yet - 
alive, the daughter of the ſaid I. W. ſheriff of the county b 
aforeſaid ; and for this cauſe, he prays a writ of our Lord the i 
King of venire facias, to be directed to the coroner of the ſaid b 
county of E. and becauſe the ſaid C. D. doth not deny the J 
aforeſaid allegation of the ſaid A. B. it is granted to him, &c. 
Therefore it is commanded to the coroner of the ſaid county of fee 
E. that he cauſe to come here twelve, &c. &c. | 
The ſheriffs and coroners of London were intereſted in the * 
queſtion, and motion was made to ſhe w cauſe, why a ſpecial 5 
jury ſhould not be ſtruck, and returned by Elizors, to be * | 
pointed by the court. Per cur. The ſpecial Jury may 
a moved for of courſe, after Elizors appointed, The firſt rule 
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Hat. 3 Geo. 2. c. 25. in civil cauſes, by the poſitive direc- 
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was to ſhew cauſe, why it ſhould not be referred to the pro- 
thonotary, to conſider of two fit perſons to be Elizors, and 
to report ; which rule being made abſolute, without oppo- 
fition, and the prothonotary having named two, the next 
rule was to ſhew cauſe why they ſhould not be appointed 
Elizors by the court, which was made abſolute, without op- 
poſition. Barnes, 465. | 

After iſſue joined, and before the day of nf; prius, one 
of the defendants died; plaintiff ſued out a ven. fac. between 
dim and the ſurviving defendant, and made the jurata at the 
foot of the record of niſi Ie agreeable thereto. Verdict 
for plaintiff; objected at the trial, that the death of the de- 
ceaſed defendant ought to have been ſuggeſted on the record 
of mſi prius, and thereupon an award entered of a venire 
facias between plaintiff and ſurviving defendant ; the point 
reſerved was argued, and thereupon plaintiff produced the 
roll in court, whereon the ſuggeſtion and award of the ven. 
fac. as above, were entered, which the court held to be ſuf- 
cient, No continuances are neceſſary to be inſerted in the 
record of nifi prius. Rule that plaintiff have leave to enter 
judgment on poſtea, and that defendant have time to bring 
a writ of error, till the day after the next ſeal in chancery. 
Doe ex dem. Lawſon v. Farr and another, in ejectiments. 
Barnes, 469. 

Per cur. It was ſettled in Sir Peter Delme's caſe, and has 
always been the courſe of the court, that when either party 
will ſuggeſt any ſpecial matter about awarding the venire out 
of the common courſe, a copy muſt be given to the * 
party, and they muſt have a reaſonable time to conſider it, 
ag you enter a neint dedire. Brocas v. Civit. of London. 

Ira. 235. 

By - ancient law, the array might have been challenged, 
if an alien was party to the ſuit; and upon a rule, obtained 
by his motion to the court, for a jury de medietate linguæ, 
ſuch a one was not returned by the ſheriff, purſuant to the 
flat. 28 Edw. 3. c. 13. which enacts, that where either party 
is an alien born, the jury ſhall be one half denizens, and the 
other aliens, (if required, and ſo many be forthcoming in the 
place) for the more. impartial trial. But this privilege of 
foreigners ſeems to have been undeſignedly abridged by the 
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tions therein given concerning the manner of impanelling 
jurors, and the perſons to be returned in ſuch panel. 

Of awarding venire's tam quam; that is tam to try an iſſue 
joined, quam to aſſeſs damages on a judgment as to part, by 
nil dicit, confeſſion, non ſum inſormatus. or demurrer. Vice 
Li Entries, Se. | 

The ii prius record muſt contain all the proceedings that 
| have been had in the cauſe, Therefore, if on a plea in abate- 
ment, à reſpondeas oufter is awarded, and, afterwards, defen- 
dant pleads in chief, and there is a verdict for plaintiff, yet 
the plea in abatement. mult be entered on the nf prius record, 
or it is good cauſe for judgment to be arreſted: for as it muſt 
be entered on the plea roll, which is in court, ſo it muſt be 
| mentioned in the ni prizs record, otherwiſe it will not ap- 
pear to have been a verdict in the ſame cauſe. Carth, 447: 498. 
5 Mod. 399. Ld. Raym. 329; And, this was argued by all 
the judges of B. R. and C. B. upon examination of all the 
practiſers of the K:ng's Bench, and Prothanataries of C. B. 
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B. K. 

George the third, &c. To 
A,B. C. D. E. F. and G. 
H.* greeting: We command 
jou, that all and fingular bu- 
inefſes and excuſes being laid 
tide, you and every of you, 
e and appear in your proper 
erſons before our juſtices, aſ- 
red to Hold the aſſixes in and 
” the county of Surry, ac- 
wording to the form of the 
atute, &c. r 4 U 10 3 
th day uly next, | the da 
i the 142.5 mne of the 
dock of the forenoon of that 
ay, at Guildford, in the faid 
wunty, then and there to 
tif all and fingular thoſe 
tings, which you and either 
x you, know in a certain 
ton, now in our court be- 
re us depending, between 
thn Banks, plaintiff, and 
lbmas Jones, defendant, [if 
original, add his addition] 
Ve plea of treſpaſs on the caſe, 
or  iropg! action 5 
n the part of the plaintiff, 
r defendant, if his witneſſes] 
t the aforeſaid day, to be 
hed by a jury of the county; 
| this, you nor any of you, 
ſt in hr wiſe to 8 ang 
e pe of each of you 
100 Wicneh, 4. 

Stormont and N. ays 
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George the third, by the 
Grace of God, of Great Bri- 
tain, France, and Ireland, 
King, Defender of the Faith, 
&. TO A. B. C. D. E. F. 
and G. H. greeting: We 
command and firmly injoin 
yous and each of you, that 
aying all other matters aſide, 
and notwithſtanding any ex- 
cuſe, you be in your proper 
perſons before our juftices, at 


the aſſixes to be held at 
in the county of on 
the firfl day of Auguft [the firſt 


day of the aſſizes] next enſu- 
ing ; to certify and fpeak the 
tuntk. in a certain matter of 
controverſy pending, unde- 
termined in our court, be- 
fore our juſtices at Veſimin- 
fler, between John Banks, 
plaintiff, and Thomas Jones, 
late of E. in the ſaid county 
of gentleman, defen- 
dant, in a plea of treſpaſs, ¶ as 
the action 11 he 46d — 
are not to omit; nor is any 
one of you to omit, under 
the penalty of each of you of 
one hundred pounds. Wit- 
neſs Sir 1 De 2 
Knight, at Veſiminſter, the 
p day of * in the 
19th year of our reign. 
Prothonotary. 
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Four witneſſes may be put in one /ubpangy 
Aa 


246 


ot Erial, 


Of compelling Witneſſes to appear at tho Ml C 
TRIAL. - 


B. K. 


If at the ſittings in Weſt- 
minſter, ſay, before our right 
truſty and well beloved Mil- 


' liam, Earl Mansfield, our juſtice of the bench, at Guild- 


chief juſtice, affigned to hold 
pleas in our court, before us, 


on Monday the 24th day of &c 


une next, [the day of the 
tting] by nine of the clock 
in the forenoon of that day, 
at N * Hall, in he 
county of Middleſex, [or if in 
London] ſay, at the Guildhall 
of the city of London. 
You pay for ſigning the 
ſubpoena 18. 8 d. ſealing 7d. 
and then you take out & /ub- 
pena ticket for each witneſs, 
to the following purport. 


To Mr. Dixon. 
By virtue of a writ of ſub- 
na, to you directed, and 
erewith ler 
you are commanded perſon- 
ally, to be and appear before 
William, Earl — 
lord chief juſtice of his Maj 
47 Fog: Kings Benth, 2 
Monday the T5th day of July 
mflant, by eight of the clock 
e forenoon = ſame day,. at 
IW-ftminfter Hall, in the county 
of Middl:ſex, to teſtify the 
truth according toyour know- 
ledge, in a certain cauſe now 


depending, and there to be 


z 


n unto you, 


5 C. B. 

If the trial be to be had in tr 
London, you fay, before Sir Li 
Wiltiam De Grey, our chief Jo 

tre 
all, London, on the pal 
day of the ſittings] to-teſtify, bet 
If in Middleſex, thus, be- Da 
fore Sir William De Grey, de 
Knight, our chief juſtice of Wl '* 
the bench, at We/fminfer, in Wl Ce 
the great hall of pleas, there Wl ©” 
called 1/e/tlminſter Hall, o N 
teſtify, &c. | 
When the ſubpæna is made 78 
out, the duty whereof is 28. | 
it is carried to the proper pr: Ti 
thonotary to be ſigned, for bool 
which you pay 18. and to the, 

ſeal  othce to be ſealed, rf e; 
which you pay 7 d. and then om. 
you make out tickets for each u th. 
of the witneſſes, in the fal ſupa 
lowing form. * 

Mr. Dixon. eſe 

By virtue of a writ of [11M ©. 
pœna, to you directed, ani ine 
herewith ſhewn unto- you witir 
you are commanded perionWuced 
ally, to be and appear befor ole 
bis Majefly's juſtices of aſſaſ ¶ ed « 

[or the chief juſtice as bfu ion 

directed, according as the c Th. 

15] on the dnn 

ok b of ti de pa 

clock in the forenoon of t recc 
fame day, to teſtify the trut! ug 
| according to your — a att; 
in à certain cauſe now N Lin 
pending, and there to be trie art, 
between A. B. plaintiff, aut di 


trit 
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tried, between John Banks, 
Eſg. plaintiff, and Thomas 
Jones, defendant, in a plea of 
men on the caſe, on the 
part, of the deſendant; and 
hereof you are not to fail, upon 

in of one hundred pounds. 
Dated the xoth of July, in 
the nineteenth year the 


ö reign, of our Sovereign Lord 

Ceorge the third, Ein of 
S & 

mn Great Britain, &c. in the 

ere 


of our Lord 1779. 

* s x BY KA court, 
J S. attorney for 

ade defendant, ; 


effect: 
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FC. B. 
C. D. late of in the 
county of gentleman, 
defendant, in a plea of treſ- 
paſs, [as the action is] on the 
part of the plaintiff, [or the 
defendant, if at his inſtance 
ſubpena'd)] and hereof you 
are not to fail, upon pain of 
one hundred pounds, Dated 
the day of in 
the year of our Lord 1779, 


and in the year of the 


reign of our Sovereign Lord 
George the third,king of Great 
Britain, &c. 

J. R. attorney. 


If any perſon has in his poſſeſſion any writings, deeds, 
books of accounts, or other things, which it may be neceſſary 
to produce on the trial of the cauſe, or on the execution of 
the inquiry, he ſhould be ſerved with a ſubpœna duces tecum, 
commanding him to bring with him, and produce the ſame, 
| the trial of the cauſe, or execution of the inquiry; which 
ſbpena is like the former, only you inſert a clauſe, after 
mentioning the place of trial, or inquiry, to the following 


And alſo that you bring with you, and produce at the 
tme and place aforeſaid, a certain deed or inſtrument in 


= You writing, bearing date, &c. {deſcribe the thing to be pro- 


wced] then and there to teſtify and ſhew, 
doſe things, which you or either of you know, or the ſaid 


and ſingular 


F off ted or inſtrument doth import, of and concerning a certain 


tion, now in our court before us depending, &c.” 


the ca The courſe of the Common Pleas is not to grant an attach- 


ne trut! 
»wledg! 
10W « 
be trie( 
tif, at 

tri 


unt againſt a witneſs for not attending at the trial, but leave 
de party to his remedy on the „at. 5 of Eliz. c. g. /. 12. 
þ recover the penalty on ſuch default, &. Barnes, 33. 
Though in ſome particular caſes that court will grant 
n attachment, as appears by Barnes, 36. But the court 
if King's Bench will grant an attachment. Motion for 
an attachment againſt a witneſs ſerved with a ſubpoena, 
Bat did not bring a will with him to trial, which he 
Aa2 had 
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had notice to produce. Per cur. As there was'no rule upon 

the regiſter, to produce the will at the trial, no rule can 

be made on this motion. Barnes, 28. | 

If a witneſs ſhould be detained in priſon, you move 3 

= — habeas corpus ad teflificandum to hg him into court, 

of his being a material witneſs. If the court 

gras It, you leave the habeas corpus with the ſheriff or per- 
in whoſe cuſtody he is detained; tendering him reaſonable 

charges for bringing him up, otherwiſe he is not bound to 
it. 

The affidavit muſt be made bythe party applying fo th 

babets corpus. Fort. 396. 

And the party muſt not only ſwear that ſuch priſoner i is 
nitnatenial witneſs, but alſo that he is ready to come to tef. 
tify. Per B. R. the laſt day of Hilary, 1780. 

In B. R. a general rule was made by the court, that no 
habeas corpus ad teftificandum of either ſide, civil or crown, 
mould be granted, without an affidavit that the priſonce to 
= brought vp up is a material witneſs. 

72 end, ar f ſaid, he never ſuch lde corp, in a 
civi at his chambers, without ſuch an affidavit; and 
a chat a judge might grant the writ at his chambets on 

davit, and that in a civil caſe ſecurity is fometimes * 
The King v. Layer. Fort. 396. 3 Burr. 1440. S. P 

The plaintiff moved for an hab. corp. to bring two pri- 
foners, in the Fleet, both charged in execution, to Guildball, 
to in a canfe, upon an affidavit of their being material 
witneſſes; and rule was made to ſhew cauſe why it ſhould not 
be granted, or why the witneſſes ſhould not be examined upon 
interr ties, and their depoſitions read, the plaintiff in- 
demnifying the warden ; but for want of the conſent of the 
defendants and the warden, the rule was diſcharged. Harne, 
222. 

The ſingle point of law is, Whether under ſuch hab. corp 
(the priſoners being in execution) the warden could not de- 
nd himfelf Again an action for an eſcape ? The laſt time 
this queſtion was before all the judges, ſeven againſt fve 
were of opinion, that the hab. corp. would riot excuſe the 
warden, but he would be liable to anſwer for an eſcape. Vid 
Barnes, 222. and authorities there cited. 

A priſoner in execution cannot be brought up. Vide Carib 


3 Sed quere, 
* 48. Sed q ; Th 
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in The party at whoſe inſtance a priſoner is brought, b 
virtue of an hab. corp. ad teſt. in order to his being 3 


rt and giving his teſtimony on his behalf at the trial, muſt take 
t, care that there be a good and ſufficient guard with the wit- 
ut neſs; for the danger of the eſcape of the priſoner, will be at 
r- the riſque of the party who brings him up; the charge of 
dle which, and alſo of his being carried back again, muſt be 
to borne by ſuch party. Style. Rep. 128. 230. Treton v. 
Squire. Ibid 119. 120. 
the . Witnefles ought to have a reaſonable time to put their own 
affairs in ſuch order, that their attendance upon the court ma 
is be of as little prejudice to themſelves as poſſible; and the 
tef- court of B. R. held that notice at two in the afternoon inthe 
city, to attend the fittings that evening at W:/tminfler, was 
| no wo ſhort a time. Stra. 510. | MI. 
ur, No witneſs is obliged to attend, unleſs his reaſonable ex- 
to pences are tendered him by the wanting his: teſtimony. 
[Vide the flat. 5 Eliz. c. .] La the a B. R. as 
in 2 motion for an attachment againſt a witneſs, for diſobeying a 
and ſubpz&na ſerved at Cheſter, to attend the ſittings at Guildbalh, 
held that a tender of two guincas for his expences was too 
little; ſaying, that a witneſs is not obliged to truſt to the 
court's allowing him more when he comes to the book; 
for perhaps the party may not call him, and then it may be 
difficult for him to get home again. 2 Stra. 1150. 

The court of B. R. will not grant an attachment againſt a 
witneſs, if he was not perſonally ſerved; without perſonal 
krvice; it is not ſufficient to warrant a proceeding criminal- 
ly againſt him, whatever it might do in an action. Stra, 
1054. | | 
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IT the cauſe is to be tried in By Reg. 1654. the cauſe 
London, or Middleſex,with- ought to be entered four days, 

in term, it muſt be entered otherwiſe a ne recipiatur may 

in the Marſbal s boot, which be ſigned, 

is kept at the Chief Fuſtice's 

chambers two days before the A190 

fitting, otherwiſe a ne 2 

atur may be entered A e- 

fendant. Hil. 15. 16 Car. 2. 


In Middleſex, no record of niſi prius will be received at any 
fittings after term, unleſs the ſame ſhall be delivered to, and 
entered with the marſhal within #wo days after the laſt day 
of every term.— The ſame in C. B. by Reg. 2 Geo. 3. 

And in London, no record of niſi prius will be received at 
any fittings after term, unleſs the ſame ſhall be delivered to, 
and entered with the marſhal the day before the day, to which 
the fitting in London ſhall be adjourned. —The ſame in 
C. B. by the above rule, and vide Barnes, 494. 

If the cauſe is to be tried at the fittings after term, a ne 
recipiatur cannot be entered till after proclamation made, by 
order of the chief juſtice, for the attornies to bring in the 
records; and then if the record be not in a ne recipiatur, 
may be entered. 

No ne recipiatur ſhall be allowed to be entered for the ſit- 
tings at niſi prius after every term, unleſs the records of ni} 
prius, and the writs be up, and brought into court on 
2 — the days and fittings reſpectively. Hil. 8 George 1. 

Every cauſe to be tried at 0 prius in London and Middle- 
ſex, ſhall be tried in the order on which it was entered, 
beginning with remanets ; unleſs it ſhall be made out to the 


ſatisfaction of the judge in open court, that there is reaſon- | 


able cauſe to the contrary, who thereupon will make out 
ſuch order for the trial of the cauſe fo put off, as to him 
ſhall tem juſt. Notice to be given by the clerk of Ni 
2 Mich. 17 Geo, 2, B. R. The ſame. in C. B. Hil. 

Ia Ces. 2.4. 5) 8 411 Sth Oz & 84117 
If plaintiff be hindered from trying his cauſe, by the de- 
fendant's entering a ne recipiatur, "Go plaintiff may try it 
at the next fitting, if in Londen or Middleſex, upon giving 
notice to the defendant, of his attorney, on the day an 
n 
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ſitting on which it ſhould have been tried, before before the 
riſing of the court. : 
In like manner, if notice of trial be given for a day cer- 
tain in London, or Middleſex, and the plaintiff is not ready 
on that day to proceed to trial, the cauſe may be tried at 
the next ſitting, upon giving like notice, as where a ne reci- 
atur is entered by defendant, But in either caſe, if the 
cauſe be not tried at ſuch next fitting, notice is to be given 
as at firſt—unleſs it is made a remanet, and then no new no- 


tice need be given, 


1 


In B. R. you pay for en- In C. B. you pay for en- 


tering a town cauſe 115. 8d. tering the cauſe 13s. 9d. viz. 
_ v?z.to the chiefjuſtice61.84. to the chief juſtice 105. 9d, 
_ marſhal 4s, and cryer 15. marſhal 21. aſſociate 15. 
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Of entering the Cauſe for Trial in the Coux T Rx. 


JN .eyery cauſe to be tried in the circuits, the writ and 
L record ſhall be entered together, and no record ſhall be 
received without the writ. Reg. LU. B. Tr. 10& 11 Ges. 2. 
No writ and record of niſi prius ſhall be received at the 
aſſizes in any county in England, unleſs they ſhall be deli. 
vered to, and entered with the marſhal, before the firſt ſit- 
ting of the court after the commiſſion day, except in the 
counties of York or Norfolk ; and there the writs and records 
ſhall be delivered to, -and entered with the marſhal, before 
the firſt ſitting of the court, on the ſecond day after the 
commiſſion day, otherwiſe they ſhall not be received. Rp, 
U. B. Hil. 14 Geo. 2. | 

At the afſizes for entering the cauſe, is paid 115. 84. viz, 
the judge 65. 8d. clerk of aſſixe 25. marſhal 2.5. cryer 15. 
If the cauſe is made a remanet, application muſt be made 
to the aſſociate for the record, to which are annexed the ve- 
nixe, diftringas and panel. Then make the proper alterations 
in the returns, and day of the fittings therein, then carry 
the record to the Mi Prius office to be re- ſealed, and the 
venire and diſtringas to the Szal-office, where is paid for re- 
ſealing each one penny.— Then annex them together, and 
leave them again with the aſſociate, to whom is paid 5s. for 
making it a remanet, * | 

It is now ſettled in both courts, . [though formerly other- 
wiſe] that in all caſes where a cauſe goes | to trial, and 
goes off, upon any occaſion, without the fault, contrivance, 
or management of the parties, and is afterwards brought 
down again to trial: the coſts of ſuch former abortive going 
to trial, ſhall be taxed and allowed to the party finally pre- 
vailing, in the ſame manner as if the cauſe had gone off 
upon a remanet. Burchall v. Bellamy. Burr. Rep. 4 jt. 
2693. before it was confined to the ſingle caſe of a remanet. 
And note, on trials by proviſce, where plaintiff and de- 

fendant both carry down. the record. at the ſame time, the 
trial ſhall be on the plaintiff's record, if he enters it with 

e marſhal : but if he refuſes or omits to enter it, defen- 
Jant may proceed on his record. 
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- LL iſſues to be tried at the bar are to be tried by a ſpecial 
jun, ſtruck by the maſter of B. R. or prothonotary of 
C. B which is in this manner: The ſheriff attends the 
maſter, or prothonotary, with the book or liſt of frecholders, 
or perſons qualified to ſerve on juries; and the maſter, or 
prothonotary, in the preſence of the attornies of both parties, 
names thereout forty-eight, of which twelve are ſtruck out 
on each fide, and the remaining twenty-four are to be re- 
turned by the ſheriff to try the iſſue; and if either of the 
parties ſhall neglect to attend the maſter, or prothonotary, on 
ſtriking a ſpecial jury, the maſter, or prothonotary, on be- 
half of the abſent party, ſhall ſtrike out twelve names. Trin. 
8W. 3 2 Lill. Praf?, Reg. 122, 123. 1 Salk, 405. 625. 
648, 649. 651. 8 Mod. 245. 248. 2 Fonts, 222. Stat, 
3 Geo. 2. c. 25. / 5 16, 17. 

A trial at bar is ſeldom allowed by the court to be in an 
N able term, unleſs the crown is actually concerned in the 
mtereſt. And. 271. 273. 

A ſecond rule cannot be made for a trial at bar, between 
the ſame parties in the fame term, nor can it be in an iſſu- 
able term. Eaft. 4 Geo. 2. B. R. Fitzgib. 267. Sed vide 
1 Barnes, 370. 

Every trial at bar, where the proceedings are by original, 
— be on the quarto die poſt, after the return of the venire, 

ed O. 

172 at bar muſt be moved for in court, and the day is 
always appointed by the court; but yet the plaintiff is at 
liberty to countermand the notice of trial, and to prevent the 
cauſe being tried on that day ; which if he does, it cannot 
be again brought to trial, unleſs ſome day be appointed by 
the court. | 

The plaintiff's attorney muſt, before the eſſoign day of 
the term in which the cauſe is appointed to be tried, give no- 
tice to the chi prothonotary, or his ſecondary, of the day on 
which the cauſe is to be tried, that the fame may be put down 
in the court book; and in caſe of negleR, and without 
motion and ſpecial direction of the court, ſuch cauſe ſhall 
not be tried that term. Hil. ꝙ Ann. in C. B. 

On trials at bar, the lord chief juſtice, and other judges, 
are to have copies of the iſſues in ſuch cauſes delivered to 
_ four days before the time appointed for trial. Mich. 
3 Geo. 2. 

After a trial at bar, the court will not grant a new trial, 
unleſs it appears that there has been ſome corruption or 
miſbehaviour 
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miſbehaviour in the jury. Carth. 507. But after a trial of 
bar, upon iſſues out of Chancery, a new trial has been grant. 
ed, as they were only to ſatisfy the conſcience of the chan. 
cellor, and * juris. Ld. Raym, 514. | Salk. 648. 
Carth. 507. Holt, 702. Opry WE 
Note, A cauſe cannot be tried at bar, where the action 
is laid in London, by reaſon of their charter. 2 Salk. 644. 
See vide ibid. | 
The court won't grant a trial at bar till iſſue is joined, 
becauſe it would be infra dignitatem to grant it till they knew 
whether the iſſue joined would be a matter of difficulty gf 
not. Caſe of the Borough of Chriſt Church. Stra. 696, 
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Ot Non-profſing'after Declaration, 255 
HE plaintiff may be non- proſſed at any ſtage of the 


ſuit for non- compliance with the rules and orders of 
the court. iz. for not declaring in the limited time, of 
which we treated before, not replying to the defendant's 
plea, —not ſurrejoining to his rejoinder,—not entering the 
iſſue when ſerved with a rule within the time for that purpoſe 

allowed, c. 

But there cannot be a non- pros at the aſſizes. 

When a judgment of non-pros is ſigned, the plaintiff be- 
comes liable to pay the defendant the coſts he has been put 
to—pro falſo clamore. 

A non-pros is in the nature of final judgment, and is ſign- 
ed in the fame manner.—The plaintiff however may bring 
his freſh action on the very ſame ground of complaint; but 
the court will not ſuffer the plaintiff to hold the defendant 
to ſpecial bail, a ſecond time for the ſame cauſe of action, 
and will, on application, ſtay the proceedings in the ſecond 
action till the %s of the former non-pros are paid. Sed Q, 
For the defendant has his remedy by action for the coſts of 
the non-pros. 

If the defendants ſever in their plea, the plaintiff may, 
at any time before the record is ſent down for trial, enter 
a non-pros againſt one or more of them ; but if they do not 
ſever, he cannot. Salk. 457.—Vide the difference between 
a non-pros and a retraxit. 2 title Non-pros. | 

If a non- pros is ſigned irregularly, the plaintiff may pro- 
ceed to judgment, —as where defendant pleaded a tender, but 
brought no money into court, gave a rule to reply, and for 
want of a replication, ſigned judgment of non-pros. The 
plaintiff looking. on the plea as a nullity, for want of the 
money in court, ſigned judgment after the non-pros obtained, 
which the court held to be regular, and ſet aſide the non-pros. 
Barnes, 252. 

Plaintiff's attorney was ſummoned before a judge to pro- 
duce his client, and the judge made an order, that unleſs he 
produced him within a month, the defendant ſhould, by con- 
ſent, be at liberty to enter a non-pros, He did not produce 
him, and the —_— was 9 2 and upon an affidavit, that 
no ſuch man as the plaintiff could be found, the court, on 
motion, made a rule upon the attorney to pay the coſts: 
and afterwards, on an affidavit that they were demanded and 


not paid, the court granted an attachment againſt him. 


Gwynn v. Kirby. Stra. 402. 


An executor non-proſs'd is liable to coſts. Burr. Rep. 4 pt. 
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Of Judgment as in Caſe of a Nonsv1T for not 


"IF * 


proceeding to TRIAL. 


Y 14 Geo. 2. c. 17. it is enacted, That “ where any 
* iffie is, or ſhall be joined in any action or ſuit at 

law in any of his Majeſty's courts of record at We/tminfter, 
the court of Great Seſſion for the principality of Hales, the 
cc court of Great Seffion for the county rafatine of Cheſter, the 
« court of Commen Pleas for the county palatine of Cs 
or the Court of Pleas for the county palatine of Durham: 
“ and the plaintiff or plaintiffs in any ſuch action or ſuit hath 
or have neglected, or fhall neglett; to bring ſuch iſſue on 
«to be tried according to the courſe and practice of the ſaid 
«" courts ez it ſhall and may be lawful for the judge 
<« or judges of the ſaid courts reſpectively, at any time after 
. fuch neglect, upon motion made in open court (due no- 
<« tice having been given thereof) to give the like judgment 
« for the defendant or defendants in every ſuch action or 
« ſuit, as in caſes of nonſuit, unleſs the ſaid judge or judges 
ce ſhall, upon juſt cauſe and reaſonable terms, allow any fur- 
« "ther time or times for the trial of ſuch iſſue; and if the 
« plaintiff or plaintiffs ſhall neglect to try ſuch iſſue, within 
ce the time or times ſo allowed, then, rt in every ſuch caſe, 
« the faid judge or judges ſhall proceed to give fach judgment 
« as aforeſaid.” | 
And by ſea. 2. © All judgments given by virtue of this 
6c act, be of the like force and effect as judgments upon 
cc 7onſuit, and of no other force and effect.” Provided alſo, 
e that the defendant or defendants ſhall, upon ſuch judg- 
« ment be awarded his, her, or their coſts in any action or 
« ſuit, where he, ſhe, or they would, upon nonſuit, be enti- 
« tled to the ſame, and in no other action or ſuits what- 
„ ſoever,” _ in | 

This ſtatute does not extend to a writ of right, ſo as to 
give coſts to the tenant on aj ment. as in Caſe of a nen- 
uit. Newman v. Goodman. 2 Black}. Rep. 1093. 
On application to the court for judgment, as in eaſe of 
a nonſuit on this ſtatute, notice muſt be given of the 
motion, and an affidavit had of the ſtate of the proceedings, 
and of plaintiff*s default in proceeding to trial, and alſo of 
the ſervice of the notice of 
which affidavit, and of the entry of the iſſue upon record, 
— —  — — —  — — — — — — 


* The motion held to be notice within the act. Loft. 265. 
[which 


the motion; upon reading of 
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[which muſt be brought into court for that purpoſe] the 
court will make a rule for the plaintiff to ſhew cauſe w 
| the like judgment ſhould not be given for the defendant as 
& in caſes of nonſuit. PTR 
, The rule niſi for judgment unleſs cauſe ſhewn is made 
e out for the next day, when defendant muſt move by counſel 
to make the ſame abſolute [having an affidavit of the ſervice 
f the rule i] and if no ſufficient cauſe is ſhewn to the con- 
k 1 , or the plaintiff do not undertake to try his action 
Wore the time the court ſhall think proper to allow him, 
p which is always made a part of the rule, it will be made 
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abſolute ; and the defendant, having drawn up his rule, may 
a ſign the judgment of nonſuit, tax his coſts, kc c. 
A Notice of motion of judgment as in caſe of a nonſuit, 
" A. B. plaintiff, 
ef King's Bench. Betweeen —_—_ 
' _ | C. D. defendant. | | 
- Take notice, that this honourable court will be moved 
; on next, or as ſoon aſter as counſel can be 
* deard, that the like judgment be awarded for the de- 
— fendant herein, as in caſe of a nonſuit for default of 
| the plaintiff in not proceeding to trial in due time 
118 after iſſue joined. Dated, c. —_ 
TY 5! Er * Your's, XS E 
c E rr 2s | J. N. (defendant's attorney.) 
* To Mr, O. P. plaintiff's attorney. 5 
= The affidavit of plaintiff's not proceeding, Sc. 
. | A. B. plaintiff, 


In the King's amd —--Berween . 
C. D. defendant. 
J. M. of, c. attorney for the above named defendant, 
mazkethi oath, that iſſue was joined in this cauſe in Tr;- 
nity Term laſt, and that the plaĩntiff did not proceed to 
trial at the then next aſſizes for the county of Syrr 
© [in which ſaid county the venue in this cauſe is laid] 
which, according, to the pra tice, of this court, he 
mizht have done. And aith, that he this deponent 
did, on the ſixth day of December laſt, ſerve 7 
copy of the notice, hg, annexed, upon Mr. O. 
P. who acts as attorney for the plaintiff in this 71175 
by delivering the ſame to a clerk of the ſaid 5 G 
At. 


Of Judgment as in Caſe of a NoNsulr for 


not ppoceeding to TRIAL. 
Pe at his chambers in Coney-court, . Grey's-inn, Hol- 
Sworn, Ec. Be? N J. M. 


* 


Judgment as in caſe of a nonſuit, moved for on affidayit of 
the notice of the motion only. On ſhewing cauſe it was 
objected for plaintiff, that to ſupport the rule there ought to 
have been an affidavit that the cauſe was not tried. Objec. 
tion allowed and rule diſcharged. Barnes 316. þ 

It is ſaid in Sayer Rep. 12. That judgment as in caſe of 
a nonſuit, ought not to be given, unleſs all the defendants 
apply for it.—S. C. in 1 Wil 325,—8ed quere? 
5 — and adminiſtrators pay coſts for not going on 
to trial purſuant to notice given by them. Burr. Rep. 4 jt. 
1585.—80 of a 3 ut they do not pay coſts if nen- 
ſuited ut the trial. Cro. Fac. 229. 

In C. B. held that an executor upon a judgment, as in 
caſe of a nonſuit, Is not ſubject to = = Barnes 130. 
But where an executor brought an action for money re- 
ceived by defendant to the uſe of plaintiff, as executor, and 
upon the trial plaintiff was nonſulted. And the queſtion 
was, whether he ſhould pay coſts. Per cur. The plaintiff 
{hall pay coſts, becauſe he might have brought the action in 
his own right. Barnet 119 

The uniform conſtruction of law has conſtantly. been, 
that where an executor can bring the action in his own right, 
and yet brings it quatenus executor, there if he fails, he 
pay coſts; but if he could not bring the action otherwiſe 
_ quatenus executor, though he fails, he ſhall. pay no 
coſts. ' Þ 

In B. R. a rule niſi in a qui tam action for like judgment, 
as in Caſe of a mor 4h was made abſolute, no cauſe being 
ſhewn. 1 Hf. 225. 
A common informer may be nonſuited, and a qui tan 
action is within the ſtatute. Barnes 315. 
Motion for like judgment as in caſe of a nonſuit, and that 
the maſter ſhould tax the coſts for not going to trial ac- 
cording to notice, not countermanded, refuſed” for coſts in 
both caſes, being founded on different rights, ought not 
to be blended together. Earl of Leicgſter v. Wooden. Mich. 
21 Ges. 2. | 0 rot 1 

Put if the court, on ſhewing cauſe againſt the judgment 
of nonſuit, grants plaintiff further time, it is always on pay- 
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Of Judgment as in Caſe of a Noxs uit for 
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ment of coſts for not proceeding to trial, unleſs notice there- 
of was countermanded in time. bid. 


In C. B. motion that the iſſue roll might be brought into 
court, and for judgment, as in caſe of a nonſuit purſuant to 


the at,—Per cur. A rule muſt firſt be given for plaintiff 


to enter the iſſue on record; which if he fails to do, the 
defendant may ſign a non- pros for want thereof. —If the plain- 
tiff enters the iſſue, the roll muſt then be produced in court; 
and thereupon the defendant may move for like judgment as 
in caſe of a nonſuit, according to the act. Digges v. Price. 
Barnes 31 3: | 

Mete, It the cauſe ſhewn by the plaintiff is ſufficient to 
diſcharge the rule to ſhew cauſe, &c. the court will appoint 
a future day for the trial; in country cauſes, at the nezt aſ- 
ſizes, —in London or Middleſex at a fitting at a convenient 
diſtance. bid. 

Defendant applied for and had ces for plaintiff's not pro- 
ceeding to trial; and afterwards moved for judgment as in 
caſe of a nonſuit, —but the motion was denied. —Per. cur. He 
has made his election of one remedy, and cannot have the 
other. Barnes 316. 1 

After judgment as in caſe of a nonſuit, however irregular, 
the defendant has made his election, and ſhall not afterwards 
have colts for not proceeding to trial. Newman v. Goodman. 
Tr. 16 Geo. 3. C. B. 2 Blackſ. Rep. 1110. ; 

Defendants obtained a rule to ſhew cauſe why judgment 
as in caſe of a nonſuit, &c.—And the plaintiff had a rule to 
ſhew cauſe why he ſhould not have leave to diſcontinue,— 
both came on together. —And per cur. The application for 
leave to diſcontinue after the firſt motion is wrong.—Rule 
made abſolute for judgment. Barnes 316. 

Iſſue joined —4 notice of trial given, but a miſtake in the 
declaration being diſcovered, plaintiff did not proceed. De- 
fendant applied for judgment as in caſe of a nonſuit. The 
court on — cauſe gave leave, as the iſſue roll was not 
ſtruck into the bundle, and the amendment ſmall, to amend 
on payment of coſts, and for not proceeding to trial. Barnes 

17. 

a 7 wo of plaintiff's material witneſſes were diſabled by the 
gout, &c. from attending the trial. On ſhewing cauſe 
why judgment ſhould not be entered as in cafe of a nonſuit, 
it was held a ſufficient excuſe; and the court ordered the 
plaintifF to try it at the next aſſizes peremptorily, on pay- 

ment 
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Of Judgment as in Cafe of a Nonsvit for 
not proceeding to TRIAL. 
ment of cofts for not proceedin to trial at the laſt aflizes 


only. Where the excuſe is ſufficient, the court do not give 
Colts of the application, aliter where it is inſufficient. Barnes 
—_—.. 


I | 

Aſter peremptory order for trial, rule for ſhewing cauſe 
why judgment as in cafe of a nonſuit diſcharged, the court is 
not precluded from a farther enlargement of the time if they 


think it reaſonable. The ſecond excuſe may be better than 


the firft, and the ſtatute is founded on neglects. ide the 
caſe of Milton & al. affignees v. Terrill. Barnes 315. 

Plaintiff's own illneſs allowed a ſufficient cauſe to prevent 
Judgment, as in caſe of a nonſuit. Barnes 313. 

If in an action againſt to, there is judgment againſt one 
by default, and rule for Judgment for the ather, as in caſe 
of a nonſuit; yet he cannot have his coſts taxed as in caſe of 
a men : becauſe the caſe of a nonſuit does not here efiſt; 
for if the plaintiff be nonſuited, he muſt be out of court as 
againſt both defendants, whereas he hath obtained judgment 
againſt one of them. Barr. 4 pt. 359. Saycr 142. 

In replevin, the court of King's Bench held that defendant 
ought never to have judgment as in caſe of a nonſuit ; becauſe 
as he himſelf is an actor, he might have tried the cauſe, 
Sayer on coſts, 142. 

But the Common Pleas held otherwiſe, and ſaid the act of 
parliament had made no diſtinction, though the defendant 
might carry down the record to trial, Bentley v. Scott and 
another, in rep/avin. Barnes 317. | : 

Motion that the defendant might be at liberty to enter up 
a nonſuit, upon an affidavit that plaintiff did not appear at the 
trial; but denied, and per cur. a nonſuit cannot now be re- 
corded here in bank, it _ to have been recorded by the 
judge of niſi prius. Gardner v. Davis. 1 Wilſ. zoo. 

The record was offered to be entered at laſt aſſizes a little 
out of time, and defendant's attorney then preſent had re- 
fuſed to conſent that it ſhould be received. Afterwards de- 
fendant moved for judgment as in caſe of a nonſuit; but the 
court ordered the plaintiff to pay coſts for not proceeding to 
trial, and-peremptorily to try at the next aſſizes, Barnes 


he defendant in replevin carried down the record, but 
plaintiff not appearing at the afſizes, the defendant's counſel 
inſiſted ſtrongly on a verdict, which was complied with; 
but upon plaintiff's application to ſet aſide the verdict, the 
court, 
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euft{ after Hearing the judge's report; ordered the po/t-a to 
de amended, and * 901 be e inſtead of * | 
for the defendant, and that he ſhould pay the coſts of the 
motion: Barnes 45858. i Whey 
The plaintiff - bro gt an action and was nonſuited; and 

| afterwards be brought another action for the ſame cauſe; 
E and on motion to fray proceedings till he paid the coſts of 

| the firſt nonſuit, it was granted: £4. Ray: 1308: 3 70. 
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Flainußz mot having eeded to trial laſt term, as they 
might have done, "defendant obtained a rule to ſhew cauſe 
why jpd ment as in caſe of nonſuit ; whereupon plaintiff ob- 
d tlined's fide bar rule, to ſhew cauſe why they ſhould” not 
e amend their declaration. The whole matter coming on in 
f court, the ſide bar rule t6 amend was diſcharged, and the 
3 2. for judgment as in cafe of a nonſuit, made abſolute. 
$ TIT £77 27 pe 0 abt. | 
t In © B. iſſue was joined in Trinity. 16 Ceo: 3. Defendant 
moved for judgment as in caſe of a nonſuit; on ſhewing cauſe 
it was eontended, that as no proceedings had been had for 2 
twelvemionth, neither party could now proceed without a term's 
notice to the other, which had not been given previous to 
this motion. But per cur. the rule 13 Geo: z. dbes not ex- 
tend to motions of this fort being previous to the ſta- 
tute, Viz. 14 G. 3. c. 17. to ſo it was determined for- 
mefly in Row and Bonnie: Mich. 18 Geo. 2. Barnes 308. 
But on hearing the merits, the rule was diſcharged on the 
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452 Ot Mondulting 
On Of nonſuiting at the /T'xra 1 


RA n before verdict, 
himſelf from the court, or not appeari 
by M or his counſel, when che jury return bac 
& the bar to give in their-verdif, upon the matter of fact 
fabmitted to their decifion. The 8 
in this, rather than ſuffer a verdict to be given againſt him 
upon the merits. For after a judgment of | nonſuit, be may 
" bring another action upon the very ſelf ſame ground of com- 
ee 
te meritss. | 1 mins 
| eee anna fan: a nem 
5 becauſe the deſendant had produced evidence by ſurpriſe, 
which the Ree if 3 orgs could have. anſwered; one 
main reaſon for den Was, that the 
— verdi&e to de Shen; winne ho mightbare benn ri: 
N ſuited; ien 
> Kind. Ball. Mi. Pri. 326. Richards v.\Symsy 27 42-) - 
Y Þy the low a wie cen be given i thence f 
25 eee 


* 


4 


" When aue 2 plainnif or bis counſel imagines that 
| Giicieiht vilerios- has uten n to maintain the iſſue 
on his part, and nding a verdidt _ 
againſt him, it is uſual "for - to be voluntarily nonuited 
by withdrawing himſelf; —— crier is ordered to 
call the plamntiſ and if neither he nor any one for him 
appears, r — 
= e and the defendant recovers 


pa ve” — — e . but's no 
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une en d on either 
fide. Per Pratt, & The and way is to diſcharge the 
er nobody has x righr 0 mand-the- but the 
nt, and therefore defendant not him, 1 
Tannot order him to be called. Seu. 267. ttt Dine: 
Aſter a jury is ſwotn, and charged wich the evidence, they 


| dunot be adjourned; nor can the cauſe, even upon the peti- 
: a the TY 
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Of nonſuiting at the TRIATL. 
at ni. pri. for difficulty into bank, Dawſon v. Howard. 


Naym. 129. 2 | XS. 
— ived above forty miles from London: plaintiff 


18 days notice of trial, and countermanded the 
me. Aſterwards defendant tried the cauſe by proviſa upon 
gb 7 notice, and plaintiff not appearing was nonſurted. 
Plans * — — nonſuit, the notice of ol 
by prouiſa being i 3 upon hearing it was ſet aſide, 
—— obliged to give the ſame notice of trial as 

uired from plaintiff, It was at firſt doubted, whether the 
plaintiff not appearing at the trial, was not abſolutely out of 
court; and could not complain of the nonſuit; but it was 
held that the notice being ill, muſt be looked upon as no 
notice at all, and N he could not appear at the 
trial; and the inconvenience would be great, if a nonſuit, 
obtained without wy notice, could not be complained of. 
lt was obſerved by Eyre, that though at ni. pri. plaintiff be 


out of court, he hath a day in bank here, viz. the return of 


the xorit of hah: corp. juratorum.  Swayle v. Leauer. Barnes 
Naben of debt againſt adminiſtrator durant' minor” tat 


upon a — in an action wherein defendant's teſtator 
was plaintiff, 


) and he died aſter the nonſuit, and before the 
uy in bank. Motion to ſet aſide the non-pros, and ſtay pro- 
ceedings. On ſhewing cauſe. the court were of opinion, 
that this was a matter of error, and ought not to be con- 
ſdered as an irregularity, (the nonſuit is not helped by the 
ſtatute / which extends only to verdicts) and therefore diſ- 

She rule Baines 3... 
A demurter and ſeveral iſſues joined ; before the demurrer 
ns argued, the plaintiff 
one of which the proof lay on deſendant, and as to the reſt 
upon plaintiff. Plaintiff began at the aſſiaes to give evidence 
upon-the firſt iſſue, and failing in proof was nonſuited: on 
which he moved to ſet aſide the nonſuit, which was t 
raſonable, though againſt the courſe of the court. Ihe 
_ was ſet aſide by oonſent, on payment of full coſts. 
Heh SER i 1 1 Harw wine At 2X 2» wv 5 
Plan did not appear at the aſſires 3 deſendant brought 
doyyn the record, Cit being an action of replevin] and his 
counſel inſiſting on à verdict, the judge complied, and a ver- 
dict was found for defendant, h the plaintiff did not 
2 Upon application to ſet aſide the verdict, the court 
g | —— ardered the poſtea to be 
”% > 


amended, 


Ot Nonſuiting. = cis 


proceeded to try the iſſues; as to 
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Of nonſuiting at the TRIAL. 


ads ach] 2 wonſuit to be We inſtead of a verdict, 
and defendant to pay the coſts of the motion. Barnes 458. 

A plaintiff may be non profſes> or may enter a 7o-pros 
before the record is ſent down by nit pris, either before or 
after iſſue Joined, but there cannot be a non-pros at the trial 
at the affizes. 

" Note, If plaintiff, upon defendant's moving to change the 
Venue, undertakes to give material evidence in the county of 
A. in order to retain his venue where he lays i it, and after. 
wards at the trial gives no material evidence 'in that county, 
but fails therein, he muſt be nonſuited. And if the jury 
ſhould give a verdict for him, the fame will be ſet afide, and 
2 noxſuit entered. Santler v. Heard. Cc. P. Tr. 15 Geo. 3 
2 Bach,. Rep. 1031. 

The court will not fet afide a gate; and give the plain- 
tiff leave to put the iſſue ou another footing” which he be. 
fore pretermitted. Burr. Rep. 4 pt. 2692. 

Ik a nonſuit is regular, the parties are out of cout: and it 


cannot be {et aſide, I hy it is not conſidered as a 
nonſuit. Fide Barnes 317. 
10% 4PFNS 00 Tat DEG: t 
{T8 Dis oi and unte wii. n das en 
ep Yo LA F0O3TFH11 
£10117 1454 4600; IST) on #1 
N 27 is fit ; A 
[13s a. 1 $4" 10 0 | i Bo 
— 14 FO Nine 9943 4 J | 
4 ad 4 - 
*. N ib l j 7x - 
. 1 a , ; 
NI v7 { LAY ; 
z | Th. 1 7 ' 
(1037135 111 | 5 
Py 2 W : 4 & 3 " 19 
* 5 1 ; 1 
3. ; J 1 1995 [ 
{1 
J : , . „* } 
14 f U 18 ! 
o % 7 7 * 
"4 12 130 220 
an , { 
, : 1 1 0 7 Ot 


60 
« 
60 
« 
ce 
00 
cc 
40 
« 
00 
cc 
« 
« 
« 
cc 
00 
« 
« 
6 


co =» mm £4 43, —- 


SS 28 258 wha. nn” o@'nm © 


Lay 
FI 


8 8 R S 2 2 28 828 


Of Arbitratton. 265 
Of referring Cauſes to ARBITRATION ; and 
herein of Diſobedience to the Award, 


TE. the parties to a ſuit enter into a hond to each other, 
4. with a penalty, conditioned to ſubmit and ſtand, to the 


award of arbitrators, and ſuch condition is not made a rule of 


court, (as ĩt may) if the award is properly made, and is not 
performed, the party refuſing to perform it forfeits the pe- 
nalty of the bond, and the ſame may be recovered at law; 
but no attachment can go againſt him. | 
But by the Stat. 9 & 10 V. 3. c. 15. reciting, © that 
whereas it hath: been 8 by experience, that references 
made by rule of court have contributed much to the eaſe of 
the ſubject, in the determining of controverſies, becauſe the 
ies become thereby obliged to ſubmit, to the award of 


the arbitrators, under the penalty of impriſonment for their 


contempt, in caſe they refuſe ſubmiſſion ; now for promot- 
ing trade, and rendering the awards of arbitrators the more 

ectual in all caſes, for the final determination of contro- 
verſies referred to them by merchants and traders, or others, 
concerning matters of account or trade, or other matters; 
« Be it enacted, &c. that it ſhall and may be lawful for 
all merchants and traders, and others deſiring to end any 
controverſy, ſuit, or quarrel, controverſies, ſuits, or quar- 
«. rels, for which there is no other remedy, but by perſonal 
action or ſuit in equity, by arbitration, to agree that their 
ſubmiſſion of their ſuit to the award or umpirage of any 
perſon or perſons, ſhould be made a rule of any of his ma- 
jeſty's courts of record, which the parties ſhall chooſe, and 
to inſert ſuch their agreement in their ſubmiſſion, or the 
condition of the bond or promiſe, whereby they oblige 
themſelves reſpectively to ſubmit to the award or umpirage 
of any perſon or perſons ; which agreement being ſo made 
and inſerted in their ſubmiſſion or promiſe, or condition 
of their reſpective bonds, ſhall or mays upon producing an 
affidavit thereof made by the witnefles thereunto, or any 
one of them, in the court of which the fame is agreed to 


* 
La 


affidavit in-court, be entered of record in ſuch court, and 
a rule ſhall thereupon be made by the ſaid court, that the 


bitration or umpirage which ſhall be made concerning 
them, by the arbitrators or umpire, purſuant to ſuch ſub- 
miſfion ; and in caſe of diſobedience to ſuch arbitration 
or umpirage, the party neglecting or refuſing to perform 

| Bb3- and 


$S OS a 88a TR 


— 


. 2 9 2 EUs — 8 ö ” 2 ot — LS x . 
' * © — n 8 — 2 Yo 8 
. rd ee — ů — —— — _ . ro 
«A. 2 1 9 
5 n —- 
£ "7 x" ms 
— 


be made a rule of court, and reading and filing the ſaid 


parties ſhall ſubmit to, and finally be concluded by the ar- 
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Of referring Cauſes! to ARBITRATION: nf 
- herein of Diſobedience to the Award. | 


«and execute the ſame, or any part thereof, ſhall be ſub- 

<« ject to all the penalties. of contemning a rule of court, 
< when he is a ſuitor. or defendant in ſuch court, and the 
e court on motion ſhall iſſue proceſs Ih Which 


<. proceſs ſhall not be ſtopped or delayed in its 
« by any order, rule, command, or proceſs of any other 
court, either of law or equity, unleſs it ſhall be made 


6 2 on oath to ſuch court, that the arbitrators or um- 


< pire miſbehaved themſelves, and that ſuch award, arbi- 


< tration, or umpirage, was procured.” by cotrup on, or 


other undue means, 
| And by ſeft. 2. Be it enacted, &. „That any ics 
« tion or meg procured by N or undue means, 
<« ſhall be judged and eſteemed voi and of none eſe, 


c and 22 be ſet aſide by any court of law or equity, 


. < ſo as complaint of ſuch corruption or undue practice be 
* -made in the court where the Tale | is made, for fubmiſſion 
to ſuch arbitration or umpirage *, before the laft day four the 
inert term, after ſuch AI or umpirage made and 
R 
court of B. R. . bei, that on this ſtatute « _ 
not receive any complaint to ſet afide an award, till 
was made a rule of court, and that a conſent in 10 
ubmiſſion bond to _ the award a rule of court; inſtead 
of te e not warrant their interpoſing Har- 
riſen v. Gundry Stra. 1178. Sed vide pol. Lear of 


Alo the court will 35 's witneſs to aide Bel vit 


of the execution of the bo eement.” Clark v. h. 
Stra. I. Singleton v. Brady. il. 6 Gen. 2. 
For on motion the le that A. B. a ub 


ſcribing witneſs to an arbitration bond, ſhould 'ſhew cauſe. 


why he ſhould not make an affidavit touching the execution 
> fg bond, which was made abſolute on affidavit of ſervice, 
Allo 15 has been adjudged, that an attachment for non- 
performance of an un; 1 cannot de granted on the ma- 
_— e N it is a it between pa 
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nis des which limits the time of ads againſt 
awards 10 the laſ day of the next term, extends not to ſuch as are 
made in purſuance of a rule n, 2 hann 
e is by 3 N | 
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Ot Arbitration, 267 


Of. referring Cauſes, to ARBITRATION ; and. 
herein of Piſobedience to the Award. 


» yet an attachment is a criminal 7 within the 
DNN S8. f 
Nice that ee award l. no awd, a and cannot be car- 
ned into execution. 13 v. Hatber. C. B. Mich. 4 


* 1. . Sed vide Salk. 75. 
held — and an attachment g for 
2 * 0 money purſuant thereto. ling v. 
arnes, 


Tag dr hs Bus oc nt cet op of nd 


2 b der 9810 N. z. for determining a. 
ſerences — 1 was made to put ſubmiffions where 
no cauſe was ndiog in court, the ſame foot with 
dale here there ua 2 cauſe depe e 
5 of what the law was ys em latter caſe. Bur. 


. enen and in the end "th 
. ae was this clauſe « And" if the 
4 obliger conſent that this Hall be made a rule 
court, that — Sc.“ 81 . — to make this 17 | 
hon. a, rule, of court, and on cauſe ſhewn againſt it, as the 
party would rather have forfeited the penalty, the court held 
theſe conditional words to be a ſufficient indication of con 
. Md mage the e award a rule of court. Salk. 72. . 
A. 1 into a bond to B, condi Mon" to Rand to 
the award of C. yet A. may countermand the Ne wr to 
te arbitration oi 2 becauſe the ſulmiſſion being a man s own 
at, 1 is of its own nature revocable, But then by ſuch 
countermand, or revocation of the power of the arbitrator, 
the de obliges ſhall take benefit of the bond, becauſe the obli or” 
has not ſtood. to. the arbitration, &c. ſince he has 'counter- 
mA the authority of the arbitrator ; and becauſe the ob. 
coor has, by his own act, made the condition * the bond 
ich was, for his own benefit, to fave him from the pe- 
nalty]. impoſlible to be et and by conſequence his 
bond is become ſingle, and 1151 the delp or benefit os 
condition. Vide Vynior's PS G. 82. 
But if ſuch ſubmiſſion be made n to 
the ſtatute, then the party can never revoke it. 
v. Coe. Motion on behalf of Ruda, that a ſubmiſ- 
don be between, the parties, contained in the condition of arbi- 
pation bonds, might be E a rule of court; and 66 hou 
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Of referring Cauſes to ARBITRATION!) and 
herein of Diſobedience to the Award. 


was produced, executed by Ca, Per cur. Be it fo; Os 
conſent is ſhewn hy the bond executed by him; and the mo- 
tion is made on behalf of Rudd. Harms, 58. 
Motion to make a ſubmiſſion a rule of court, purſuant to 
the ſtat, q & 10 3. —0djection, chat the agreement 
to make the ſubmiffion a rule of court-was no of the 
condition, but was there under written, and not ſigted; but 
it appearing, by affidayit, that the 8 was made be- 
fore the execution of. the bond, it was taken by the court to 
be part of the ſubmiſlion, as an indorſement, by way of de- 
feaſance, in pu of che deed ; and the ſubmiſſion was made a 
rule of court. Mauſbridge Barnet, 55* 
r rule 1322 Foe 
neg of the judges of wn and then it was moved, that 
4 determination might be made a rule of court. Per 
juſt. Where a matter is referred to —— by 
Ay ts and they make their award, we will compel 2 
performance of it as much as if the award were pan . 
rule; ſo that a new rule is needleſs. Sal 1, 1 Ln 
Per Holt, ch. juſt. & totam curiam. No reference what- 


5 I 5 TY 1 ur 9 
7 44-5 "wie or Diallo is referred 
conſent, application muſt. be made to the olerh of nift 
, for the order of niſi priu—and the reſpective attornies 
ould ſet down the names of the witneſſes, propoſed! to be 
exarninied on the reference, on a piece of paper, and deliver 
the ſame to the crier, who, at his leiſure, Sill ſens: thier at 
the bar of the court, for which he is paid 25, every witneſs. 

If the witneſles are not oem s court, ay muſt: nager 

r lin Nen £ 1 
on the circuit a bat is is referred, the eee ae 
and enters the order of niſi prius for that purpoſe. 

When the arbitrator, oy appointed the time and plots to 
aud der the matters in diſpute, (which ſhould be in writing) 
it is u wal for the ep $ attorney, when he bas obtained 
it; to ſubſcribe it Ga the copy of the order. of reference ſerved 


WE et oe then the W 


both 


dor referring Cauſes to AR BIT RATIO; and 
herein of Diſobedience to the Award. 
„boch fides, ſhould- deliver to the arbitrator ſhort briefs of 


0. their clieht's caſe," with the names of the witriefles fworn to 
de examined, with all neceſſary papers, Sc. 20 
to The deſendant's attorney muſt be feryed with a true copy 
ne cf che order of reference; and the arbitrators appointment 
he Wl therewn,”micaſe/it ſhould be neceſſary that an affidavit be 
ut made thereof. el erte mw 
es The arbitrator may adjourn from time to time, if the 
to natter is long or intricate; fo as he makes his award within 
le. me time ibed in the order ;—but, if that cannot be 
ea done in the limited time, either party may, on motion a 
2 Wh zidavit' of having given notice thereof to the other ſide, 
ni⸗ a rule of court for a" further enlargement of time; 
nat which if granted; the party, on whoſe motion the rule was 
r mide, draws the ſame up with the clert F the rules in B. R. 
by er ſecondary in C. B. a copy of which muſt be ſerved on the 
12 atbitrator, Who, om appointing another time to hear the 
the parties, c. the attorney muſt give another copy of the laſt- 
5 —— rule, with the appointment thereon, to the op- 
che a hen the award is made, the arbitrator, or his att a 
ule mould give notice to the attorney on each fide, that the 
ay. ward is ready for denvery, and that each of the litigants 


may have his part, on paying for the ſame. If the party, 
ro- in whoſe favour the award is made, accept his part thereof; 
th, ad the other, againſt whom it is given, refuſes to acce 

| his; the arbitrator ſhould tender, or cauſe to be Node. 
that part of the award to him, in order that a rule of court 
may be obtained, on an affidayit made of ſuch tender and 
refuſal, to make the order of ni, privs a rule of court; a 
copy whereof muſt be ſerVed on the party refuſing to accept 
If the party does not obey the laſt-mentioned rule within 
the time therein expreſſed, the party who obtained fuch rule 
may, on an affidavit made of having perſonally ſerved the 
offending party with a copy of ſuch rule, and of diſobedience 
thereto, move the court for an attachment againſt him; which 
will be ordered accordingly.” 0 5p 
This rule for the attachment muſt then be carried to the 
Crown=office in the Temple, and the attachment there beſpoke, 
for which 137. 44. is paid: Which being obtained, the 
attorney muſt then get à warrant thereon from the ſheriff 
(at his offer) of che county Wherein the party to be 2 
| | tac 
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Of refetring Cauſes to ARBIT RATIO and MM Of 
herein of Diſobedience to the Award. 


taked refides;iandexiecute it accordingly...  Itjis-diſcretion-- 
ary in the . lor not ers. 
TTUN? MH 21! TY 
2 — B. R. chat ces ſhall: We. 
in ſuch caſe it is always underſtood, ſuch; coſts: as ſhall be 
taxed-by the Str. 737. Wben in en 
Prathonotary. 6, 58. 
ed of Gatten d 2 ihe 
reference $0 be taxed by the Prothonotary, the court ordered 
3 the reference, but not aſter, 
v. Euery Barnes, HINDOW 57 1 Aft 40 119 
E cauſe rejerred; 
| queſtion was, whether the Prachanotry ould allow 
the poſts of the reference, and held not. 2 
In Sir Thomas Hales v. Taylor, Stru. 5 
it was diſcretionary, whether they inforce —— 
by attachment; and there being = contrariety of evidence, 
would not determine it by aſkdavits, fnce the plainuff 
was not without remedy, by an action on the award. 
An award was, that the one party ſhall pay he other ten 
and the coſts of a ſuit now * IEY 
court, and then to give mutual 
fuch coſts as the maſter ſhall tax, —_— . 
certum reddi-poteff, r 
than has hitherto been allowed. : | 
' - The court reſuſed an attachment en neee of mac) 
ney due on an award, becauſe the defendant was a bankrupt, 
and incapable: of. paying iĩt. Anon. B. R. 41003 903 we 
e + func money — 
hands," n B. 76, th 
the 2 — — and this was 
e eee En the money * 
an B. RK. 1021 I uu 
The defendant, l l lde Fiaiat . ag rden 
A reference: The defendant was awarded. to deliver up, two 
notes, and pay a ſum of money; | ſhe: married, and the huſ⸗ 


8 - 


8 


448 


band refuſed to pay: and it was quætied, in this caſes) 4. Wv. 0 
the court could grant n attachment again both or either of A 
them. 16 4101613: N 03 Dreht , Ds .534 rence 
The gs . CIS; Fa. which limits de time. ol 2war 
— . derec 
ES nn Es arul 


herein of Diſobedience to the Award. 


in purſuande of a rule of ni privs, but only where the 
ſubmiſſion is by hligarion. And nothing is a ground within 
that ſtatute for the court to ſet aſide an award, but.mani- 
feſb1opredption in the (arbitrators. We will not unravel 
the] matter, and examine into the juſtice and reaſonable- 
nes of what is awarded. Per cur. in Anderſon v. Coxeter. 
Stra. O01. ̃ 7 5 
Macon to make a rule to ſhew cauſe: abſolute ſor an at- 
uchment againſt defendant for non- performance of an 
wurd. The defendant offered to object to the award in 
point of law. The ſubmiſſion being made a rule of court, 
d court ſaid no objection to the award can be made after 
d firſt term, per Stat. ꝙ & 10 V. 3. it comes now too 
Rule of ai priur to refer an ee and mo- 
don for an attachment for non- performance. Againſt the 
attachment it was inſiſted, that the arbitrators, had not pur- 
ſued/ their authority, | becauſe the ſubmiſſion confined. the 
award to be made in writing indented; and the award pro- 
2 Os + __ + 8 an immaterial 
chhection, and juſt the ſame as if the ſubmiffion had ſaid, 
that the CI dtd on gilt paper. 2 — 
Motion or àn attachnent ö non-paym money, 
twarded under a reference by rule of 8 5 
hewed- for cauſe, that the arbitrator being, by the rule, 
confined to ſtate the plaintiff's demand only, was debatrred 
hom the conſideration of the defendant's; demand on the 
That defendant having brought his action againſt 
paintiff, plaintiff had pleaded the general iſſue, and giyen 
notice to ſet off his demand under the award. Per cur. It 
, that demand of the money awarded was made, and 
ndant in contempt June 10. The notice to ſet off was 
not till Tune 24. If defendant pays the money, it cannot 
beſet off. Plaintiff refuſing to conſent to a reference to the 
two Wh prothonotary,” the rule was made abſolute for an attachment, 
bul- WY but ordered to ſtay a month in the officer's hands. Harriſen 
ey i J. Olrwer. Barnes, 56: NAH | 166 Rad 1 
of At the affizes' plaintiff had a verdict: matters in diffe- 
2: WF rence were referred to arbitrators by rule, who made an 
e WI award within the time limited, whereby defendant was or- 
next ¶ dered to pay plaintiff The rule of affizes was made 


L. 
nade Wa rule of court. And plaintiff electing to proceed upon the 
| * | ; | Verdi, 


— 
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3 of referring. Cauſes to ARBITRATION ; and 
herein of Diſobedience to the Aha 


verdict, and not by attachment of contempt, for -nan-per. 
formance of the award, moved for leave to enter Judgment, 
and take out execution for. the money awarded; a rule wa; 
a to ſhew cauſe, and e abſolute on affidavit of 

rrice. 
Nets, The court thought this a proper application, and 
oxi gane had not a right 49 enter judgment without leave 

cburt. 

IF a rule be made at ni, d 
Fforrmen of the 6 Jar „ and it the plaintiff ſhall have a verdi& 
for bis ſecurity a er the award made, the plaintiff, may either 
enter u p jud kent on the verdict, or have an attachment for 
not obeyin rule of court; it being in his election, which 
way be will execute the award; and this was affirmed to be 
che conſtant practice. Tonrton and Genld (in the abſence of 
the chief juſtice) doubted of it, becauſe the verdick ſtood fi 
vn tecbtd. To which it was anſwered, there could not bez 
judgment entered on ſuch verdict, without leave of the court, 
And the attachment was granted. Hall v. ur 10h Salk. 8g 

Defendarit, moved to be diſcharged out of cuſtody, at plain- 
uff s ſuit At the, trial of the cauſe a juror was withdrawn by 
conſent, and all matters in difference 1 the ſaid parties 
were referred to arbitrators, who made an award, whereby 

was ordered to pay a ſum of money to plaintiff a 

A future day. eee it was inſiſted, 

ez the plaintiff's only re was now upon the award; 

| if there had e the cauſe, it would hav 

22 therefore deſendant ought to be diſcharged out 

| 2 But che cburt rere of opinion that the award is 

ors . concluſive, abſolute determination, but is liable 

exceptions, and no ptoviſion being made for defendant's 

5 before performance. of the a ward; and the arbitra- 

tors not havin ordered defendant to be diſcharged, their in- 

tention ſeemed to be, that all cs nous. remain 9 7 
4 8 Mt. the. award. N gy ler 

W 


LA matter was referred by. VERS en 
hgh jury and, before the award was made, on of the 

21 the arbitrators r a fubpena out of Chancery, 
to As; the award: and 


1 grind an Ut 
Ferch 


ich hindered: the 
| the n . this Ie of the A 


r Davila v. * 
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Of referring Cauſes to ARBITRATION ; and 
herein of Diſobedience to the Award. 


Verdict for plaintiff for ſecurity. Reference by rule to 
tree of the jurors. Award in plaintiff's favour. Rule ob- 
tined to ſhew cauſe why the poſtea ſhould not be delivered 
ts plaintiff, to take out execution for the money awarded. 
Objection by defendant,” that no affidavit was produced of 
the due execution of the award, or of a demand of the 
ot Bey the court held to be as „as if the 

on had been for an attachment; and the rule was diſ- 
charged. Read v. Garnett. Barnes, 58. PP. Hf 

Upon affidavit that the original a was loſt, by coming 
p in the Briſtol mail, which was robbed, an attachment was 
moved for upon a copy of it, and granted %. © Robinſon v. 
Davis. Stra. 526. ne 2235 HG frog nt 

Upon'a ſubmiſſion to the award of the three foremen of 
te jury, who made their award, the defendant moved to. 
{tirafide, becauſe they went on without giving him time to 
de heard, or produce a witneſs.” And Halt, chief juſtice, 
denied the diverſity. He faid; the arbitrators being judges of 
the party's own choofing, the party ſhould not come and 
hy they have not done him juſtice, and put the court 
wo examine it. Aliter, where they exceed their authority. 
However, the award was examined and conſirmed, and the 
paintiff moved for an attachment for not performing it; 


1 N 


ind the court held, that the non- performance, while the 


matter was ſub judice, was no contempt. Then the plain“ 
tf moved for his coſts, and that was denied ; upon which, 
rell juſtice, ſaid, chat ſeeing they could not give the party 
thy jo to he ſhould never be for examining into awards 
Wein. Norris v. Reynolds; Salt. 73. Ld. Raym. 85. 

Matters in difference, by conſent of parties, referred to 
three arbitrators, ſo as they, or any two of them, make an 
ward, &c. and an award having been made by tte in plain- 


uff 's favour, defendant moved to ſet it aſide; objecting, that 


60s had not a juriſdiction without the third. Rule to ſhew 
cauſe 3) on ſhe wing cauſe it appeared, that the third arbitrator 
had ſufficient notiee of the meeting of the othet two, and 
night have been preſent if he would. Per cur. Tis 
by doth ſides, that if the third had met, two might have 
made the award; two have a juriſdiction, but muſt meet 
purſuant to rule of law. If the third had been preſent, his 
teaſont tnight have altered the opinion vf the other two; he 
not therefore to be excluded by fraud; not are the two to 
at, without the third's having an 3 
925 0 2 
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Of referring en an Arion; and 
* hereindof:Diſobediciice/to che Award. 


hut where the third: has 9 and 
will not attend, the meeting of che two is regular, and 

ority ſuffitĩent. Dailing v. Aaatchet. 57. Io 
Ch. Juſt. In Reynolds v. Grey. Lda Rn. 222. 
—— have map to chuſe an umpire, and they 


1 2 
chuſe A. accordingly, the 8 executed —— 


and cannot make another denen though 4 does not ac. 
cept of the umpirage. Cuntra. If they elect: upon» expreß 
condition; for then be is no umpire until the condition be 
But -Reteby juſtice, doubted of this; for it ſeems 
in the election, if the party elected will accept it. 
caſe it was alſo ad, by Hel cies juſtic, th 
— meas chuſe an umpire before time for 
the awa n 
— 2 —— IR 2 
Where an award is made a rule of court, it ſhall not be 
r 
5 as want of notice of the meetin 
e exceptions to the formality of it, dn hu 
it. Per Holt Ch. Fuft. Salk. 71. 
cauſe againſt an attachment, for non-per- 
of an award, and objected. 1. That though 
proved executed, it does not appear when, 
coſts ordered to be paid were taxed. by pro- 
who is not named in the award. And z. 
was awarded. To theſe it was anf 
there is no o affidavit to induce fuſpicion, the execu- 
the award 1s —_— roved ; that reaſonable coſts 
warded to be paid ; ugh 'the prothonotary -be 
— bg officer to tax them ; and that 
| award are directed to ceaſe, which is 2 
ſufficient releaſe. - The court thought the objections ſuffi- 
Cie anſwered, and would have made the rule abſolute, 
but plaintiff conſented to pay within two months. And 
per cur. Where the objections ariſe upon the face of the 
award, they may be made at any time; but where the party 
complains of corruption, or ill practice, he muſt do it with- 
in the ſecond term. —_— v. Browning. Barnes 56. 
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If there is a parol ſubmiſſion to an award, the remedy 
for non- performance thereof is by adlion on the caſe. But 
formerly there was a difference in the old books, between 
where money was awarded, and where a collateral matter on 4 
c where 
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of referring Cauſes to AnRITRA TTM; and 


herein of Diſobedience to the Award. 
1 collateral matter was awarded, the plaintiff had no remedy, 


Yet now (per Hen Ch. — the law is otherwile; for, 
0 the law is now, the party have an action on the 
caſe for the Cd cat in non- performance of 
e award; for the ſubraifion/ i is an actual promiſe to per- 
um the award of the arbitrator ; and in ſuch action, 
be ſubmiffon is now held ſufficient evidence to maintain 
e action; and if ſo, then it is within the fame rea- 
n, as where 4 ſubmiſſion is by bend, and a collateral 
nntter is awarded; or, where upon a parel f. ſubmiſſion 
— rs __ — * 
2 | 
v compel it. La. kan r * n-! Þ4 
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that: they may — dmg 
wb ir cuba this verdit# when 
mw courts 1. 200k MUCH 48153 F437 
a ſpecial verdit, deen the mers in fd 
. found ſperially; and they fubmit the 
— 2 —— upon theſe matters of fact, fo ſpe- 
; 1 1 5 np — RE re ene 
jury, on giv ir the 'plaintiff; aſſeſt 
the damages he has ——— mnrn of the injury 
. the action is brought; and which is taken down 
judge's aſſociate, on the back of the ni privs —— 
el the paſtea N 3 che firſt 
' 220 which. chis ent 
oh __ «1 Whereithgre pre T Sues, and he jury find vr 
for the plaintiff generally, it is always neceſſary to puke 
the iſſues in og the poſtea; becauſe, the * 
ing gen 5 ſub — 
6 i Lesben and A 
bf: Ry the pry fr mh — the record im- 
om the verdict has been given; 
—— wel gp guten from the affociate's minutes. Put 
RY tried at the affizes, the afſotiate keeps dhe 
record till the next term, and indorſes the — x inn the inte- 
hs * fee at the N 
* 90 B . Aa 84 06 at 030) 
ae 23t 22, £©\ mor $25 $4291 — "x — 
The court. ſerd paid by the party who obtains a verdift (er- 
+ 5 * — 
4+ bs given) are uſually a fol, th 
Raine + e 4. J. 
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And herein of the Pos TRA, and entering ver- 
dicts, &c. 


Every clerk of aflize, and aſſociate to the lord chief 
juſtice, ſhall make returns of paſteas upon record iſſuing 
out of this court, whereupon any proceedings have 
been by virtue of any writ of % prius, diftringas, or habeas 
on carpora juratorum ; and cauſe the {ame to be delivered to the 
r. relp<ctive prothonotaries, upon the guarto die p;/# of the re- 

turn of the writ of ni. pri. in back; uader the penalty of 


wn we, pounds: and that all excuſes may be taken away, the 
| reſpective clerks of aſſize, and aſſociate at the trial, ſhall take 
he fees due to them reſpectively for the return of every ſuch 
ee. Eaft. 2 Fac. 2. C. B. 
pe- Every attorney who receives any foſtea from the aſſociate, 
Wh ought to get it marked by the clerk ot the pgfeat, within two 
leſs BY days after he receives it. Tr. 2 Ja. 1. | 

Bur now it is thought ſufficient, if the pen is marked at 
wn BW any time before the coſts are taxed. Ihe marking the 
nen is putting the word © delileratur thereon, or © deli- 
rd very of record, for which is paid 4d. then you give a rule 

for judgment on the pg/ea with the clerk of the rules in B. R. 
br which he is paid 15. 10d. And. 296. In C. B. no rule 
irſue 15 | 

o judgment can be ſigned upon a' writ of ni. pri. 

4 to er enquiry executed, either for plaintiff or defendant, un- 
0 til the expiration of four days, excluſive of the entry of 
Mid: WY # rule for judgment: during which four days, the party 

wainſt whom the verdict paſſed, may move the court in 
ureſt of judgment, or for a new trial. But in C. B. 
oo no rule is given, you wait the ſame time, as in 


In B. R. after the rule for In C. B. when the record 
judgment is out, you muſt is returned with the poſted 
the "niſi prius record engroſſed, you get it ſtamped 
with a double half with a double half crown 

town ſtamp, and then apply ſtamp, and apply to the 
tb the maſter to tax the colts; 1 to tax the 
4 wich being done, the judg- coſts: which being done, de- 


nent is to be entered of re- liver the record and peſtea to 
, 7,10 ord, and execution may be the clerk of the judgments, 
1 ed out. who continues the {ame an 
the toll, and awards judg- 
: ment. 
And je 
Vo 1. I. Cc la 
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And herein of the Pos TEA, and entering Ver- f 
dicts, &c. 
In cafe of a ſbecial verdict, plaintiff's attorney enters the 


fame on record, and then delivers it to the clerk of the paper, el 
if in B. R. to the ſecondary if in C. B. and then moves tor a 70 


confilium : after which you draw up the rule for the ſame, w 
and ferve it on defendant's attorney. On ſpecial verdich pl 
the judges have books delivered to them, as in caſes of de- w 
murrer. he 


On the trial of an action of covenant, the jury gave a ver- an 
dict for 2747. 115, and the judge entered it fo in his ni- for 
nutes, but the clerk at niß prias had only marked it 15. on 
the back of the diſtringas; and on motion to the court to ha 
alter the indorſement, by making it agreeable to the judge's Wl for 
note, the court ordered it to be amended accordingly. New- me 
eombe v. Green. Stra. 1197. his 

After verdict obtained by plaintiff, the records of , pri, ed. 
and writs of hab. corp. juratorum, were accidentally loſt, by 
the aſſociate. On motion a rule was made for defendant WW tha 
and aſſociate to ſhew cauſe, why new records and writs WW mat 
ſhould not be made out agreeable to the old, and verdicts WI wh: 


returned according to the finding of the jury. No cauſe 1 
being ſhewn, the rule was made abſolute on affidavit of ſer- the 
vice. Barnes 466. a le 


Rule to ſhew cauſe why a new record of ui. pri. and hat. WM The 
= juratarum, ſhould not be made out and returned by the ceivi 
oeiate, agreeable to his minutes taken at the trial, (the od 


uro 

record having been loft) was made abſolute. It was object * 
ed for defendant, that the names of the twelve jurors x Tho 
were ſworn, cannot now be known (the aſſociate not having here 

kept an entry of their names) ſo as to make a new return. arp. 

The objection was over-ruled. The jurors are not no facia; 
named in the return of the record of ni pri. or in the final Boy, 
judgment; nor were they before the late balloting act, unleſſi At 

in caſe of a tales. Barnes 14. | ciate 
A rule to ſhew cauſe why the poſtea ſhould not cr fine 
amended, by returning the verdict on the third, inſtea vs fe 
of the firſt count, according to the finding of the jury de re 
was made abſolute, upon the report of the judge w) mene 
tried the cauſe. And it was ordered, that the gſſaciate d nd he 

amend the poſtea in court, that defendant have four d the ; 


aſter to move in arreſt of judgment, and that plainti 
* 
449 


y the defendant's coſts of the application. Barn! 
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And herein of the Pos rA, and entering Ver- 
dicts, &c. 


5 

In a cauſe by aſſignees of a bankrupt to try the validity of 
the bankruptcy, the jury found a ſpecial verdict; ſetting forth, 
that the bankrupt bought and ſold divers quantities of potatoes; 
which finding the court held was too general ; upon which 
plaintiffs afterwards moved on affidavit, that the quantities 
were proved at the trial, that a venire facias de novo might 
be awarded, But the court allowed the ſpecial verdi to be 
amended in that reſpect, and afterwards judgment was given 
for plaintiffs. Stra. 513. 

Action for ſeveral ſets of words. On the trial plaintiff 
had a verdict, and the damages were found entire, though 
ſome of the words were not aCtionable : on which it was 
moved for a venire 1 de noda, that plaintiff might ſever 
his damages according to an ancient rule of court, and grant- 
int, ed. Barnes 478. 
by But if the words be in one count, the court will intend, 
dant chat ſuch as are not actionable, were added only to ſhew the 
vrits Wi malice of the party, and that the damages were given for 
diet hat were actionable, Ofborne's Caſe, 10 G. 

-auſe The ſheriffs of Worceſter had returned to the venire facias 
er- the names of twenty-four. jurors only, though forty-eight, 

at leaſt, are required by the ſtatute 3 Geo. 2. c. 25: %. 8. 
hab. The ſheriffs, before the hab. corp. jurat. was returned, per- 


y the Ul ceiving their miſtake, returned to it the names of forty-eight 
he od jurors. The plaintiff procceded to trial: defendant made 
bject-W no defence, but moved to ſet aſide the verdict. Per cur. 
ho Though imperfect returns may be helped by the ſtatute, yet 
naving i here the fault is in the matter of fact; the return of the hab. 
eturn. ſl arp. muſt be of the ſame jurors ſummoned on the venire 


facias. Rule to ſet aſide the verdict was made abſolute. 
Barnes 4.85. 

At ni/i prius the verdict was taken by miſtake of the aſſo- 
cate generally for plaintiff againſt both defendants, inſtead 
if inding one not guilty : as to the other defendant, a verdict 
was found for plaintiff, damages 200/. Plaintiff moved that 
de return of the poftea, as to the one not guilty, might be 
mended ; which was ordered on the chief juſtice's report, 
ind hearing counſel on both fides. The return of the poſtea 
8 the act of the judge, and muſt be made as it ought to be. 
was urged for defendant, that the verdict as to the other 
teſendant was contrary to evidence; but be that ſo or 
dot, the verdict being right in part cannot be ſet aſide. 


barnes 6. 
Ce 2 In 
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And herein of the Pos TEA, and entering Ver- 
dicts, &c. 


In treſpaſs for cutting down and carrying away Roen 
trees; n defendants juſtified 2 as 2 
the remaining eigbt, pleaded not purity, and two ſeparate iſſues 
were joined thereon. At the trial the merits were fully deter- 
mined as to the iſſue joined upon the juſtification for e/tover;, 
but plaintiff gave no evidence on the ut gute; and no notice 
being taken thereof, the jury found a verdict for plaintiff 
generally, and gave five thillings damages, but omitted to 
acquit the defendants on the not guilty. Whereupon defend. 
ants moved to ſet aſide the verdia, and obtained a rule to 
ſhew caule, Which was afterwards diſcharged. "Ihe verci& 
appearing to be juſt, and the damages moderate, the court 
would not overturn the verdict, and left plaintiff to enter up 
his judgment as he ſhould be adviſed. Barnes 154. 

In treſpaſs vi & armis againſt two for an aſlault and bat- 
tery, they both pleaded together not guilty, and there was a 
verdict for plaintiff on the iſſue; but the jury aſſeſſed difle- 
rent datages. Error was brought, and the judgment was 
reverſed : for the treſpaſs being jointly charged, and the ver- 
dit having found them jointiy guilty, the jury could not 
afterwards aſſeſs ſeveral damages. And per cur. In this 
caſe the damages cannet be ſevered. Jide Burr. Rep. 4 fl. 
SHED. 21 | bi 3 70 
+ point was reſerved at ni. pri. and by rule, if the opinion 
of the court ſhould be for plaintiff, the poſea was to be deli- 
vered to him; if for defendant, plaintiff was to pay the coſts 
of a nonſuit. - The court declared the form of the rule wrong. 
It ought to be, if the opinion be for defendant, that the ver- 
dict be entered for him ex aſſenſu juratorum. TI his method of 
reſerving points of law, came in lieu of a ſpecial verdici, and 
ought to make a final determination on each ſide in all caſes, 
except cjeciment, where the party may begin at his pleaſure, 
Barnes 451. 460. © Go 

In aſſumꝑſit and iſſue joined on a fact in a plea of abate- 
ment, the jury gave a verdict for plaintiff, but aſſeſſed no 
damages. On which plaintiff moved for a writ of enquiry, 
But per tur. a writ of enquiry cannot be awarded to ſupply 
the omiffion of the jury in not finding damages, but a venir 
facias de nous mult go; for where a man may have an attarnt, 
there no 3 ſhall be aſſeſſed by the court, if they be 
not found by the jury. This is an aſſump/it in which dama- 
ges are the whole object of the writ and ſuit; and though 


ifue be joined on a fact in abatement, yet as to defendant, 
b * If 
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it is concluſive to all intents and purpoſes, and involves 
the damages upon the finding of the fact againſt him; 
and if outrageous damages had been given, an attaint 
would have laid. In treſpaſs defendant pleaded an arbitre- 
ment, and it was found againſt him; the court held that in 


3 treſpaſs the whole recovery is damages which cannot be tax- 
55 ed, but by the inqueſt who paſſed upon the principal iſſue, 
* 11 Hen. 4. 57 C. and in this caſe a venire de nova was 
4. awarded. Erchorn v. Le Maitre. 2 Hils. 367. | 

5 If a jury returned give an imperfect verdict upon an iſſue 
10 well joined, a venire facias de nova ought to be granted, and 
n not a new niſi prius. For when a jury returned by force of 
up my venire facias to try an iſſue, has given a verdict, which is 


accepted and recorded by the court, be it perfect or imper- 
Fe) fect, the jurors are diſcharged thereof for ever, and thall 
sa Wl never be called back in the ſame cauſe to try the ſame iſſue. 
fe. Therefore if the verdict be ſo imperfect, that judgment can- 
me not be given upon it, then the court ſhall award a venire 
er- [4205 de nouo, to try the faid iflue by others, aud. not a new 


not , prius to try the ſame iflue again by the ſame jury. 8. C. 


this 65. Gro. Fac. 210. 2 Hf. 367. | 

4 þt. If a jury give no verdict, then it ſeems that an alias venire 
facias ought to be awarded, and not a venire facias de nous, 
to try the ſame iflue again by another jury. ide All. 18. 

In debt on a bond, conditioned for performance of cove- 
mants,, or in debt for a penalty in articles of agreements, the 
jury, ought to aſſeſs damages, on the breach aſſigned by the 
plaintift according to the Hat, 8 and g. M. 3. c. 11. and 
ought not to find the debt generally, as in caſe of a ſingle 
bond, or a bond with condition for payment of money only: 
for if they do find the debt or penalty generally, and omit 
to. aſleſs the damages on the breach or breaches aſſigned, 
It is in ſuch caſe ſince the ſtatute before mentioned, a 
WfeAive verdict, and on motion a wvenire e de novo 
ſhall be awarded. Vide the caſe of Drage v. Brand. 2 Wil. 
57. van N N 
A verdict general or ſpecial may be amended by the notes 
in the bock of the clerk of aſſize, if there be a miſpriſion. 
Balis caſe. Salk. 53. Aliter in a criminal Cale, | 

As where in afſump/it defendant pleaded. payment for part, 
amd non aſſumpſit for the reſt, and the jury found for both 
though 144d non aſſumpſit; whereas for one it ſhould have been quod 
endant, Wn eit. and the record was delivered to the cler of alſee 
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to amend, decauſe it was his miſpriſion, the jury having 
found both iſſues for plaintiff. A ſpecial verdict has been 
amended by notes of counſel in the entry, and that after a 
writ of error brougbt. For per cur. "tis but what was 
found, and we amend here in B. R. what they might have 
amended in C, B. 

Upon a demurrer t5 evidence at the trial, though the mat. 
ter of fact be confeſſed, yet the jury may enquire of the 
damages, and afleſs them — 4 — viz, that if upon 
the argument of the demurrer the law ſhould be for plain- 
tiff, then ſo much, &c. Plawd. 408. Stile 22. 

Alſo it hath been reſolved that the damages may be en- 
quired of by a writ of enquiry of damages, when the de- 
 mur:er is determined; and it is ſaid to be the moſt uſual 
courſe, when there is a demurrer to evidence, to diſcharge 
the jury without more enquiry. - 

A demurrer to evidence admits the truth of the fact, but denies 
its eftects in law; and if ſuch demurrer is at the affizes, it 
ſhall be tried and determined in the court from whence iſſued 
the record. And if the demurrer is upon written evidence, 
the plaintiff muſt join or waive it—otherwiſe if upon parol 
evidence, all 122. 

In C. B. it appears to be the practice when plaintiff has a 
verdict on one count, to tax coſts for the whole declaration. 
In B. R. otherwiſe, and to tax coſts only on that count. 
Vide Bridges v. Raymond. 2 Blackſ. Rep. 800. 

In caſe the judges of aſſize die after verdict, and before 
the day in bank, the clerk of aſſixe returns the poſtea, making 
a ſpecial entry, Vide Salk. 671. | 

t is a general rule as to verdicts, that where the iſſue 
taken and tried is material, à verdict will not aid it: but 
where it is only infermal, it is helped by the ſtatute 32 
Hen. 8. 

An immaterial iſſue is, where what is materially alledged 
by the pleadings, is not traverſed, but an iflue is taken 
on ſuch a point as will not determine the merits of the 
cauſe. An informal iſſue is where it is not traverſed in 2 
right manner. 

A verdict cures not only ſuch defects as may be called 
artificial defects, and come within the purview of the ſeve- 
ral itatutes of je, but natural defects, or the omiſſions 
of the parties 1n their allegations, which muſt be preſumed 
to have been given in evidence to the jury, otherwiſe they 
could 
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5 could not have found a verdict for the party. The ſtatutes — 4 | 
; of jeofails do not help ſul/tance. [ 
: Nate. A cauſe which is commenced as a town cauſe, ith 
; and not objected to, ſhall be conſidered as ſuch in all 1 
e 1 ge, eſpecially after a verdia, 2 Black, Fi 
„992. wk 
Vide more caſes under the itle, « | bh 
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A Certificate from the judge according to the 43 of Eliz. 


c. 6. to deprive a plaintiff of more coſts than damages, 
in any action per ſonal [not being for any title or intereſt in 
lands, nor concerning the freehold or inheritance of lands, 
nor for any battery] where the debt or damages rezovered 
22 not amount to forty ſhillings, may be granted after the 
trial. | | 1 | 
But a certificate according to the 22 and 23 of Car. 2. c. g. 
mult be given at the trial, the words of the ſtatute going, 
« That in all actions of treſpaſs, aſauit, and battery, and other 
« perſonal actions wherein the judge at the trial of ie cauſe 
« ſhall not find and certify under his hand upon the back 
of the record that an 2ttau}t and battery was tutficiently 


<< proved, or that the frech old or title. of the land mentioned 


in the piaintiff's declacation, was chiefly in queſtion, the 
„ plaintifi in cale the jury ſhall find damages under the 
value of forty ſaiings; ſhall not recover more coſts than 
the damages ſo found ſhall amount unto,” “? 
1c: A. certificate according to the flatnte 8 and g M. 3. c. II. 
that the treſpaſs was wiiful and malicious, in order to give 
[plaintiff his full coſts where damages are found under forty 
ſhillings, mult be made in court, or it is void. 
A certificate according to the ſtatute 7 of Fac. I. c. 5. and 
21 of Fac, I. c. 12. to entitle ju/?ices, mayors, pariſh cer, 
ic ab 4s &c, to double. coſts if verdict paſs for them when 
defendants, muſt be obtained at the trial. 
But a certiſcate according to the 4 and 5 Anne, c. 16. /. b. 
may be granted after the trial, the words being, © that if a 
% verdict ſhall be found upon any iſſue in the ſaid caulc for 
<- plaintiff or demandant [meaning where there are double 
« pleas] coſts ſhall be given in like manner, unleſs the judge 
certify that defendant, or tenant, or plaintiff in replevin, 
had probable cauſe to plead ſuch mutter, which upon the 
<« {aid iſſue ſhall be found againſt him, &c.” 

By 24 Geo. 2. The party moving for a ſpecial jury, ſhall 
pay the whole expence, and not to be allowed it, wileſs the 
PEE before whom the cauſe is tried, ſhall immediately 
after trial certify in open court, under his hand, upon the 
back of the record, that the ſame was a cauſe proper to be 
wvied by a ſpecial jury. earn 
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| 1 ; z 
TF d-feridant does not plead in the time allowed by the 
rules of court, or confeſſes the action, or does not de- 
ſend it, the plaintiff may fign judgment againſt him. If the 
action founds only in damages, ſuch judgment is called an 
interlocutory judgment, vecauſe the guantum of damages is 
ſil} to be aſcertained by the jury, before final judgment is 
obtained: out if the action is in debt, the letting judgment 
go by defaʒit, or confeſſion, or if it paſs upon  demurrer, is 


nal, inaſmuch as it admits the very demand which the plain- 


tiff has made in his declaration. 
If judgment is ſigned, whether it is regular or irregular, 
motion to ſet it aſide muſt be made two days before the day 
appointed ſor executing the writ of enquiry. But if the 
irtegularity be in the notice ſubſcribed to a copy of the pro- 
cels ſerved on defendant according to the ſtatute, then the 
motion muſt be made before judgment is ſigned. But if the 
irregularity is in the notice of the declaration, then tus days 
before judgment ſigned. 82 5 
After plea pleaded, defendant may confeſs the action, and 
withdraw his plea. | 
But where in cjectment defendant pleaded act guilty, and 
then relicta verificatione confeſſed the action, and defendant's 
attorney ſubſcribed the declaration accordingly z and then it 
was moved, that the court would permit the plaintiff to en- 
ter judgment for himſelf, it was denied: for per cur. the 
defendant's attorney ought to come in proper perſon before 
the maſter of the office, and do it there. And though it 
was urged that the attorney could not come by any poſſibi- 
lity, yet the motion was denied. Id. Raym. 345. : 
When there are iſſues in fact, and in law, the plaintiff 
may waive the iſſues in fact, and take out an enquiry upon 
the judgment obtained on demurrer. Fleming v. Langton. 
Stra. 532. K ** 
ä But the plaintiff will carry down the iſſues in fact to 
trial, before the demurrer is determined, he ought to take 
out a venire tam to try the iſſue, quam to enquire of the da- 
mages upon the demurrer; and in that cafe the jury gives 
contingent damages. bid. TT 
But in the former caſe, where the plaintiff waives the iſ- 
ſues in fact, and executes his writ of enquiry upon the de- 
murrer, and then comes to enter his final judgment, he muſt 
enter a olle pros upon the roll, as to the iſſues in fact, 
2 otherwiſe 
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dotherwiſe advantage may be taken thereof upon a writ of 


error. 4 

Caſe on a promiſſory note, to which defendant, with leave 
of the court, pleaded nan aj/ump/it, and xon afſumpſit infra ſex 
annos. Plaintiff took iſſue upon the nen aſjump/it, and re- 
plied an wy og as to the non aſſump/it infra ſex annos, and 
thereupon iſſue was joined upon uu fiel record. On the laſt 
iſſue plaintiff obtained judgment, and thereupon proceeded 
to execute a writ of enquiry of damages, without trial of the 
firſt iſſue. Defendant moved to ſet aſide the writ of en- 


So if one defendant appear, and plaintiff declare againſt 
him /imul cum, &c. who pleads, and is found guilty by the 
inqueſt to damages, and afterwards the other comes and 
and is found guilty, he ſhall be charged with the da- 
taxed by the. former inqueſt : for the treſpaſs which 
has Joint, cannot be ſevered by the jury, if 
find the treſpaſs to be done by all at one and the 
but if the : Jury find one guilty at one time, and 
the —_—— another, ſeveral damages may be aſſeſſed. 
11 G. 5. > | 
In —— breaches were affigned, one whereof was 
confeſſed, and the other two controverted, and a. venire fa- 
cias was amwaided to try the iſſues joined, and to aſſeſs plain- 
tiff's damages. At trial paint; obtained a verdict as to 
the breach confeſied, but damages were neglected to be al- 
felled as to it, which was for non-payment of rent, On 
which plaintiff, moved for a writ of enquiry to aſſeſs the da- 
mages upon the breach, confeſſed. Rule u, and afterwards 
abſolute, Barnes, 328. 5 1 
 o/ſump/it againſt two, A. pleaded bankruptcy, and B. a 
p ns — After judgment againſt B. on nul tiel re- 
cord, plaintiff confeſſed A.*s plea to be true, and entered 2 
nonpros.as to him, purſuant to the ſtatute 7 of Anne. * 


(a) 
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tif made out a writ of enquiry in the fame manner, as if 
the interlocutory judgment had been againſt both defendants: 
but by the inquifition, damages were found againſt B. only. 
On which B. moved to ſet aſide the writ of enquiry-and 
inquiſition, and obtained a rule to ſhew cauſe; pending 
which, plaintiff moved to amend the writ, by ſtriking out 
A.'s name after the ta/iter proceſſum fuit, and the rule was 
made abſolute without oppoſition. After which amendment 
the writ tallied with the inquiſition, and the defendant's rule 
was diſcharged. Ingham v Chirwell and Note. Barnes, 15. 
After interlocutory judgment and writ F engui — * 
the plaintiff became a bankrupt; and afterwards the enquiry 
was executed in his own name, and held good without a 


ſeire facias ſued out by the aſſignees. 2 Will. 358. 


A writ of enquiry was executed in Trin. 1728, and coſts 
taxed upon it, but no final judgment entered up, And now 
there being occaſion to prove the debt in Chancery, the 
writ of enquiry could not be found; and a rule was made 
for a new writ of enquiry and inquifition according to the 
ſheriff's notes, and that the maſter ſhould indorſe the coſts, 
which by the commitment book appeared to be taxed. Bean 
v. Elton. Stra. 1077. 

After writ of enquiry executed, a fatal miſtake was found 
in the declaration. n which it was moved, that the in- 
terlocutory judgment might be forthwith entered upon record, 
agreeable to the declaration delivered, and the roll be brought 
into the proper office, and that the defendant might have 
four days to move in arreſt of judgment afterwards. On 
ſhewing cauſe it appeared, that defendant attended the ex- 
ecuting of the Enquiry by counſel, and croſs examined the 
plaintiff's witneſſes. Per cur. We lament, that entries on 
the roll are not made at the times when they ought to bo 
made ; the rule cannot be diſcharged, becauſe defendant did 
not rely on the miſtake, but has made a defence on the ex- 
ecuting the writ of enquiry. Freeland v. Hunt, C. B. 
2 Will. 380, ; | 
- In yo for taking a gelding, &c. defendant juſtified as 
bailiff of the ſheriff, under a warrant by virtue of a writ of 
levari facias de exitibus terre *, from the Exchequer, after a 
return 


— — 8 
— — _ 


1 g g . 
0 But note, on a levari facias de exitibus terre, upon an in- 
guilition on a /pecial capias utlagatum, cattle of a ttranger «11 
the 


; * 
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return upon a ſbecral capias atum againſt one J. S. out- 
lawed, teſted Hil. 6 U. & ra that HR the cattle as the 
iſſues. of the tenement of the outlato, ſpecified in the writ, 
laintiff replied, that he took the cattle in his own proper 
land, abſque hoc, that he took them on the tenement called 
(of the outlaw) iſſue was taken thereon, and verdict and 
damages for plaintiff. Motion in arreſt of judgment, be- 
cauſe the iſſue was immaterial, as defendant, by his plea, had 
confclied the treſpaſs, and the matter of juſtification was all 
void, for it was impoffible that there could be any ſuch writ 
of Hilary term, 6 V M. as the queen died at Chriſtmas 
before, and ſo all the matter about the writ and warrant be- 
ing impoſũble, all was void: and as defendant's plea amounted 
to a confeſſion, plaintiff ſhould have demurred, and not taken 
iſſue. Per cur. This is an immaterial iftue for the reaſon 
fupra., This. miſtake is not amendable or cured by verdict, 
and there ſhall be no repleader: but upon the confeſſion of 
defendant in his plea,” there ſhall be a writ of enquiry to aſ- 
certain the plaintiff's damages; and for this Lacey v. Rey- 
nolds, Co. El. 214. and accordingly a ſpecial entry was made 
on the roll, after the return of the poſtea, and a writ of en- 
quiry was awarded. ones v. Bodnies, Garth. 370. Vide 

the form of ſuch ſpecial entry. bid. 372. 2 Roll. Abr. g. 
and vide Broadbent v. Wilkes, 2 Barnes, 106. 

In covenant there was judgment by default, and a writ f 
enquiry was executed; on which ſuch ſmall damages were 
given, that the plaintiff, diſſatisfied therewith, moved for 
leave to diſcontinue his action; and this being objected to 
on the part of defendant, the court faid they had no power 
to give ſuch leave without the conſent of defendant. E- 
per Holt C. J. It is certain, that the action may be diſcon- 
tinued by the aſſent of the defendant : and that even after a 
verdict, it may be diſcontinued by ſuch aflent. And that there 
was no difference [in reſpect to the diſcontinuance] between 
a verdict upon iſſue joined, and a verdict — a writ of 
N And it was held, that the plaintiff could not, by 
law, diſco 
phens v. Etherich, Garth. 86. 


— * 


— 


— 
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the premiſſes of the outlaw, lewant and couchant may be taken 
and ſold. Ld. Raym. 306.-—So may ſuch cattle be taken on the 
executory writ of [vari facias at the common law. * 


ntinue, without the aſſent of the defendant. Ste- 
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Rule to ſhew cauſe, why enquiry and inquiſition ſhould 
not be ſet aſide for two objections. _ 1. That the notice was 


; ſerved on defendant himſelf, and not his attorney, 2, That 

y the time appointed by the notice for executing the enquiry, 

| was between the hours of ten and five. It was admitted 

d that both objections were good; but it was inſiſted, that both 

5 of them were cured, by one R. an attorney's attending at 

d the execution on the part of defendant, croſs examinin 

1 witneſſes, and producing a witneſs for defendant. The 

t ation was falſe impriſonment, and the damages given were 

s 2501. and no ſpecial damage being laid, and it appearing 

» that plaintiff was confined for no longer time than twenty- 

d fix'days; and plaintiff making no affidavit about the da- 

Il mages or impriſonment, the court thought the damages ex- 

n ceſſive, and ordered the enquiry to be ſet aſide upon payment 

of coſts, and a new writ of enquiry to be executed before 

f a judge at the next aſhzes. Barnes, 233. bg 

— Motion to ſet aſide an interlocutory judgment, muſt be made 

fo two days before enquiry be executed. 1 Barnes, 187. 2 

le Barnes, 211. Pratt. Reg. 955. 
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FF plaintiff concludes o the country, and gives * notice of 
trial on the back of the pleadings, and defendant does not 
Join iſſue before the rule is out, then after judgment is ob- 
_—Y default for not joining iſſue, the defendant's attor- 
ney thall be obliged to accept notice of executing a writ f 
enquiry, from the time of giving the notice of trial. Hul. 
8 Geo. 1. B. R. and Hil. 6 Geo. 1. C. B. 

But then the plaintiff muſt give notice of the hour, and 
place of executing it. 

Where the defendant demurs to the plaintiff's declaration, 
the defendant's attorney ſhall accept notice of the enguiry on 
the back of the jJoinder in demurrer. 

Bo where defendant pleads a dilatory plea, and plaintiff 
demurs, the defendant's attorney ſhall accept of notice of the 
enguiry on the back of the demurrer. Tr. 10 Geo. I. 

So notice of executing enquiry may be given on the back 
of nul tiel record. 1 Barnes 176. Pradt. Reg. 443. 

If plaintiff appears for defendant, and figns judgment for 
want of a plea, he may give notice of executing a writ of 
enquiry to defendant himſelf, or leave the ſame at his laſt 
place of abode. . 

But notice to defendant himſelf, when his attorney is 
known, is bad. Prat. Reg. 275. Caf. of Pratt. C. B. 
62. 

If there have been no proceedings for à year after interl:- 
cutory judgment ſigned, there muſt be a term's notice of 


lt. 1 


* 


The notice of enquiry is in the following form: 
In 


* B. 
againſt 
c. Þ. 
SIR, 


Take notice that a writ of enquiry of damages will be exe- 
cuted in this cauſe on next the day of this 
inſtant December, between the hours of ten and twelve of the 
clock in the forenoon, at the ——— in 
Your humble ſervant, 

I. M. attorney for plaintiff. 


To Mr. O. P. attorney for defendant. 


executing 
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Of Judgment by Default, and herein of the 
Notice of executing the WRIT or ExnqQui- 
RY, &C. | 


_" the enquiry, which muſt be given before the eſſoign 
day. ich. 1654 and Eaft. 13 Geo. 2. C. B. 


A Interlocutory judgment was figned in Trinity | Term 


5 1727, and in Aug 1738, a writ of enquiry was executed 
if upon eight days notice, which was fet aſide as irregular: 
7 and it was held, that where a term's notice of trial is 
required, there muſt at the fame diſtance of time be the 
d like notice of executing a writ of enquiry. Payton v. Bur- 
dus. Stra. 1100. 
n, There muſt be the ſame notice of executing a ſeire fiert 
on enquiry, as of a common writ of enquiry. Stra. 23 
623. L£d. Raym. 1382. 2 Barnes 237. Pratt. Reg. C. B. 
uff 578. SSD a f 2 
the ut no notice need be given of executing a writ of elegit. 


Tr. 30 Car. 2. being a ſhecies of execution—nor of an extent. 
ck LA. Raym. 1382. 
If the writ of enquiry is to be exccuted in the country, 
for there muſt be eight days notice thereof excluſtue. Mich. 1654. 
of If in Londen or Midal:fex, and defendant lives within forty 
lat miles of London, eight days notice excluſive muſt be given.— 
If he lives above forty miles off, then fourteen days notice ex- 
is eluſive muſt be given. 
The ſame practice, though defendant himſelf is an attorney. 
Barnes 203. 
* If it is to be executed at the aſſixes, the notice muſt be 
of generally for the aſſixes, and it need not be entered with the 
marſhal, as iſſues muſt be. Yide Barnes 135. 

Defendant on motion may have the writ of enquiry exe- 
cated at the aſſizes, if he thinks proper, as the extraordinary 
coſts fall on himſelf. Barnes 233. 

If a zorit of enquiry is executed at the afſizes before a judge 
of niſi prius, he is only an affiſtant to the ſheriff, and has no 
judicial power. And if the parties come to an agreement 
there, the way to make it effectual is, to bring it to him to 
ſign, and afterwards to move the court to have it made i 
this rule of court. Per Halt, C. J. 12 Mad. 610. | 
the Notice of executing the writ of enguiry ſhould be confi 

to two hours. Prat. Reg. 445. Ca. of Pract. C. B. 113. 

tit I Barnes 213. 221. 
_ Notice was to execute a writ f enguiry by ten o'clock ; 
and no defence being made, the court tet it aſide for uncer- 
ating I fainty. Stra. 1142, 


Notice 


| Sahni 3102 
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of judgment by Default, and herein of the 
Notice of executing the WRIT or EN duI- 
RY, &c. | 


Notice of executing it at eleven, without naming any other 
hour, was held regular, it appearing by affidavit that it was 
held before twelve. Barnes 33. * 

Notice of executing it at ten in the forenoon, or as ſoon 
after, as the ſheriffs can attend, was held bad. Pract. Reg. 
134. Cafe of Pratt. C. B. gg. 1 Barnes 210. | 

The notice muſt be certain as to place; and where it was 
faid, at the Three Tuns, . Brook-flreet, Holborny it was held 
bad, there being three Brook- ſtreets in Middleſex. 1 Barnes 
218. Pratt. Reg. 447. (145) H 

If Ac Weſtminſter generally, it is bad. Pract. Reg, 

ae of executing enquiry in a joint action, ought to be 
given to both defendants, Praci. — 4433 

A countermand of notice of executing a writ of enquiry, 
is to be given in the ſame manner as a countermand of no- 
tice of trial, i. e. in a country cauſe, notice of countermand 
muſt be delivered /ix days before the day of executing: the 
ſame: and the like notice if the enquiry is to be executed 
in town, and the defendant lives above forty - milos from 
London. But if to be executed in Landen or Weftmin/ter, 
and defendant lives within forty miles, then two days before. 

Continuance of notice of enquiry ſhould. be ſerved two day: 
before. 1 Barnes 213. 

So ſhort notice. Prat. Reg. Barnes 301. And 
for want of two days notice, the inquiſition was ſet aſide. 

The writ of enquiry muſt be returnable, as the original 
proceedings are, whether on à general return day, or a day 
certain. But ſhould it be otherwiſe by miſtake, it is not an 
irregularity, but error, therefore no advantage can be taken 
thereof by motion to ſet afide the inquiſition.—/ide Barnes 
230. But though it is error, yet it may be helped now by 
the ſtatutes of jeofails, and be amended. from the award 
—— HOW en 11444199 & A 

Improper or defective notices of executing writs of enqui- 

„ are cured by appearance of the party or his attorney, 

arnes 233 1 g STEY C2 4 ien ; $4# +446 

The notice miſtook the plaintiff's name, and held bad, 
2 Barnes 247. vel u s J) 14 

If the witneſſes will not voluntarily attend at the execution 
of the writ of enquiry, the party wanting their teſtimony 

may 


* 5 a P 
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Of Judgment by Default, and herein of the 


Notice of exccuting the WRIT or Exqyi- 
l RT. &c. i q * 55 


may take out a ſubpœna ad teſtifcandum, which, is to the fol- 
f bal ai: , W Ae I 
$ George the third, by the grace of God of Great-Bri- 
tain, France, and Ireland, king, defender of the faith,” &c. 
1 To E. F.-G. H. &. greeting: We command you, that 
b al and ſingular buſineſſes and excuſes being laid aſide, 
and every of you be in your proper perſons before our Ges 
iffs'of Midal daliſex on © he, 119 7-117 hap of 
biz <6 ' gp o' clock in the noon of 


ae ade day, at the Gulliball in King-Street, Weſtminſter, © 


if in a vacation, or in an afternoon in term time] at the 


g. Tuns, in Brook-flreet, near Holborn, in the county of 


Middleſex, to teſtify the truth in a certain matter of contro- 
e verſy, pending in our court, before us, at J/:fmirter, be- 

tween A. B. plaintift, and C. D. defendant, of a plea of [as 
5. the action is] in which ſaid matter a writ of enquiry of 
o- damages will then and there be executed; and this you, 
ad ot any of you, are by no means to omit, under the 
he — upon each of you of one hundred pounds.“ Wit- 
ed neſs; I | | N 


m You ſign and ſeal this writ, and make out a note for the 
r, office, and tickets for the witneſſes, 1 | 
ays (6 A ſubpoena ticket on a writ of enquiry, 

nd Mr. by | 


By virtue of a writ of ſubpcena to you directed, and bere⸗ 
nal with ſhewn. unto you, you are perſonally to be and appear 


Jay Leſore our ſheriff of the county of or his under 


ſueriff, on the day of inſtant, 


there to . the truth according to your knowledge, 


executed, in a certain cauſe now depending, between 
plaintiff, and defendant, in a plea of 


upon pain of one hundred pounds. Dated the TI 


tion Il Creat-Britainz| Frances and Jreland, defender of the taith, 


\ 
bl 
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i | : 
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at ten o'clock in the forenoon of the ſame day, at the houſe 
of. en in in the: ſaid county, then and 


upon a writ of enquiry of damages, to be then and there 


on the part of the plaintiff; and this you are not to omit, 


day,of in tbe twentieth year of the reign of our 
ſovereign lord George the third, by the grace of God king of 


,ony Vou I. ' (LLIT! & '& D d &C. ' 
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Of Judgment by Default, and herein of the 
Notice of executing the WRI T of Exqy1. 
Ax, Ke, 


&c. and in the year of our Lord one thouſand ſeven hundred 
and ſeventy- nine. ud : 
n 1 By the Court. 


Notice of the execution of the writ of enquiry was twice 
continued. The court held the ſecond continuance bad, 
A notice can be continued but once. The firſt continu. 
ance was alſo bad, not being ſerved till within an hour 
before the execution of the writ, when it ſhould have been 


- * * 


ſerved two days before. Barnes 297. 
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of Judgment by Default, and herein of exe- 
cuting the WRIT or ENQUIRY, &c. 


[JNDE R Sheriffs ought to execute writs of enquiry, and 
not appoint deputies : but if executed by a deputy, and 
defence made thereon, the court will not, for that, ſet the 
inquiſition aſide, though the under-ſheriff is liable to an 
attachment. Vide Barnes 232. But the ſheriff may appoint a a 
perſon, under his ſeal, to execute an enquiry, ; 

A verbal appointment of one to exccute the writ of en- 
quiry, gives no authority; but this objection is waived by 
making defence. Barnes 413. 3 5 

An inquiſition taken before two under-ſheriffs extraordi- 
nary, was ſet aſide, for the high ſheriff can appoint no more 
than one under-ſheriff dy. 2 Will. 378. 

A writ of enquiry cannot be executed on a Sunday, as it is 
within the act. 29 Car. 2. c. 7. And the court is bound 
to look into the almanack. Stra. 387. 

An 2 executed on the return day of the writ, is 
good. Ld. Raym. 1449. 

It may be executed on the return day, before the riſing of 
the court. Ca. of Pract. C. B. 84. 


The jury, upon executing the enquiry, muſt find ſome da- 
met otherwiſe it is bad. 


they find ſmall damages, the inquiſition muſt ſtand, 


barnes 230. 

If they find exceſſiue damages, the defendant may move the 
court to ſet aſide the inquiſition. 

If the damages given on a writ of enquiry be more than is 
ad in the declaration, and judgment be entered accordingly, 
tis error, 2 Blackſ, Rep. 1300. 

Damages for more were given on a writ of enquiry, than 
ad in the declaration, and on error the judgment was re- 
jerſed for that reaſon. Baker v. Backe, Ld. Raym, 1382. 

The execution of a writ of enquiry before fourteen jurors 
inſtead of twelve] was held good: for it is but an inqueſt of 
tice, whereon no attaint lies. 2 Roll, Abr. 67 3. 2 Stra. 1159. 
A ſecond writ of enquiry cannot iflue till the firſt is return- 
l, if it does, it is 2 and the court will ſet aſide the 
necution thereof on motion. Barnes 231. 

The writ of enquiry before the return thereof was altered, 
nd reſealed, and afterwards executed according to notice; 
nd on motion to ſet the enquiry aſide, the court diſcharged 
de rule, being of opinion, that as the writ had not been 
ade uſe of before the alteration, the plaintiff had done no- 


ng irregular, Barnes 232. 
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Of Judgment by Default, and herein of exe- 
cuting the WRIT or ENQUIRY, &c. 


Exeeution of a urit of enquiry may be adjourned after it 
is entered upon. Caſe was upon an enquiry executed before 
the chief juſtice ; the plaintiff could not prove the quantity 
of delivered, for want of a ſervant who was abſent; 

nd on plaintiff s ſubmitting to pay coſts, he adjourned it 
over to the next fitting, and compared it to the caſe of a 
curoner s inguoft or a commilſion of lunacy, where the jury are 
adjourned over ſeveral times, it being but an inqueſt of 
office. Caleman v. Mawbey & al. Stra. 853. 

The writ 45 engurry muſt be engroſſed on a double tiuekce- 
penny ſtamped piece of parchment, and ſealed but not ſigned, 
with the attorney's name indorſed, and the time and place 
when and where notice has been given for the execution of 
it, and then it muſt be taken to the ſheriff's office, where it 
ſhould be left two days before the execution, that the ſheriff 
may have time to ſummon a jury. But in London, as a jur 
is generally fitting at Guildhall, and in Weſtminſter at the 

Guiiaball Weſtminſter, in term; or if vacation, at the Thr: 
Tuns in Brook-ſtreet, Holborn, between the hours of ten and 
froelve, this is not much regarded, and notice thereof muſt 
be given accordingly. | 

When the day of executing the writ comes, the ſheriff's 
deputy and jury are attended by the plaintiff's attorney or 
counſel, if thought proper, to prove the plaintiff's demand, 
or damages ſuſtained by him; and the defendant, in miti- 
eation of ſuch damages, may produce witnefles on his part“. 

On the return of the writ the plaintiff*s attorney muſt 
call on the ſheriff for the inquifition, which is annexed to the 
writ, for which a receipt is given. | 

A note of hand muſt be proved on a writ of enquiry, 
though declared upon in the action. Snowden v. Thomas. 

Hi. 11 Ges. 3. C. B. 2 Bia}. Rep. 748. | 

Intereſt is due, and may be. aſcertained on executing 2 
writ of enquiry on all liquidated ſums, from the inſtant th 
principal becomes due and payable, as on all bills of exchange 

Vn notes of hand payable at a day certain—on notes pay 

able on demand, after demand made—on money lent : and on 

an account ſtated. Vide 2 Blackſ. Rep. 761—and Barnes 228. 


— 


8 


In London for executing a writ of enquiry you pay 11. 75. 44 
and for every witneſs ſworn, 4d, 14 Jer, and in moſt othe 


I 


counties you pay 11. 10s. 64. 


of judgment by Default, and herein of exe- 
cuting the WRIT or ENQUIRY, &c. 


But not on goods fold and delivered, they being uſually 
upon Credit, of three months, fix months, or indefinite: 
nor is the ſum liquidated till the jury find the value, 

If the writ of enquiry is not executed according to notice, 
the 1 have coſts. Note on Reg. Hil. 8 Geo. 1. 

Both courts now give cs for not executing a writ of en- 
quiry according to notice, holding that notices of enquiry 
{and upon the ſame reaſon as notices of trial. Vide Barnes 
230. | | 
The want of a writ of enquiry after judgment by default, 
is now aided by the 4 and 5 Anne, c. 16. and not aſſignable 
for error. Iſles v. Pitt. L Raym. 1307. 

Mie, If final judgment is not ſigned before, a motion to 
ſet aſide an inquifition may be made the fixth day in term, 
27 the writ of enquiry is returnable, if in C. B. 2 Wiſſ. 

379+ 
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And herein of Suggeſtions vPox TAE Rory, 


. 


to deprive Plaintiff of Coſts. 


| THERE are ſeveral ſtatutes, erecting Courts of Requeſt 


or Conſcience in various places, for the trial of actions 
under forty. ſhillings ; in moſt of which is a clauſe, giving 
defendant, in caſe plaintiff ſues in a ſuperior court, inſtead of 
ſuch inferior court, and recovers lefs than forty foillings, his 
coſts, either esl or double. Vide the fat. 3 5 
for London, &c. | 

After an inqueſt taken by — defendant came into 
court and ſuggeſted upon the roll, that plaintiff ought not n 
recover, c. [ſetting out the ſtatute 3 Fa. 1. c. 15. made 
for the recovery of ſmall debts in London.] Per cur. The 
inqueſt being taken by deſauit, the detendant is out of court 
as to all purpoſes but having judgment againſt him. After a 
default there can be no repleader. Vide Stra. 46. 

But where, after a verd:# for 30 ſhillings, the defendant 
made ſuch a ſuggeſtion, which was argued on demurrer, the 
court held it to be well ſuggeſted after a verdict. Pennell v. 
Wallis in B. R. Mich. 9 V. 3. cited in the foregoing 
caſe. 

Such ſuggeſtion, entered with leave of the court, after a 
verdift had for the plaintiff under fort ſhillings, is traverſable 
or demurrable to by the plaintiff. Jide Barnes, 470, 471. 
and Stra. 46. 

The proper foundation for leave to enter ſuch a ſuggeſtio 
after a verdict, is by an affidavit of the fact on the part of de 
fendant. Ib. and Stra. 974. 1120. 

And when ſuch ſuggeſtion is entered with leave of the 
court, the method is to grant a rule, that unleſs plaintiff 
pleads to the ſuggeſtion within the time limited thereby, the 
matter ſuggeſted is to be taken for true, and the officer t 
allow double or treble c/t5, according as the ſtatute on whic 
ſuch ſuggeſtion is founded, directs. 

Plaintiff's original demand was 151. Defendant gare 
notice of /ctt-off, but took no advantage under it, provin 
on the trial, payments in part, which reduced the debt td 
Il. 13s. and that the jury gave in damages. Defendan 
then obtained a rule to ſhew cauſe why he ſhould not hay 
leave to enter on the roll a ſuggeſtion, [purſuant to the ff 
3 .//. & A. ſetting up Courts of Conſcience in Brit: 
Glouceſter, Sc.] and it was made abſolute. Barnes, 353. 

So that notwithſtanding plaintiff declares for more tha 
forty fhillings, yet if the jury give a verd:& for leſs, whic 
was the true debt at the commencement of the ſuit, — 

enda 


AC. . Co 15. 


”y 


Df Judgment. 299 


And herein of Suggeſtions uPpoπ] THE ROLL, 
to deprive Plaintiff of Coſts. 


fendant may, if a perſon within the act, with leave of the 


ann 1 Ao. and the coſts of the ſuggeſtion 


ſhall alſo be included in the coſts of the action. 

But if the debt, at the commencement of the action, was 
above forty ſhillings, and defendant pleads or gives in evidence 
a ſctt-off, and plaintiff has a verdict for the balance under 


forty ſhillings, the defendant can make no ſuggeſtion. 
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a In B. R. — N In C. B. 
N B. R. plaintiff muſt In C. B. er e Yor fue. 
give @ rule for judgment, ment is given, but pläintiff 
with the-clerk of the rules, muſt wait four days extlu- 
in like manner as rules to ſive, before judgment can be 
pleads &c. which rule is out ſigned. onen 
in four days excluſive, [Sun- 

day or dther day on which the 

court doth not ſit, not being 

accounted one, unleſs enter - 

ed on the laſt day of the term, 

or within four days aſter.] 

So chat if a rule is given on 

Wedneſday, the plaintiff can- 

not ſign judgment till Tueſday 

after. Vide Salt. 399. note 


of Reg. Eaft. 5 Geo: 2. 


If che plaintiff has obtained an interlocutory judgment in 
B. R. he muſt not give the rule for judgment, till the day 
after the return of the writ F enguiry.— And if the writ of 
enquiry be returnable. the laſt day of the term, (as it may) 
he muſt not give the rule till the day; and then after four days 
may ſign judgment. 

On judgment by default no rule need be given, becauſe 
defendant, in that caſe, tacitly confeſſes the juſtice of the 
plaintiff's demand, by not coming in time to defend the 


On. | * 
Nor need the defendant give à rule, where plaintiff is 
nonſuited. ; * 

A rule for judgment may be given within four days after 

the term, and entered as of the laſt day of the term. Nats 
en Reg. EH. 5 Geo. 2. B. R. $404} 

It is the allowed practice to enter judgments in a vacation, 
as of the precedent term, and they will be good judgments of 
the precedent term. Ld. Raym. $50. Though they won't 
affect purchaſers by the ſtatute of trauds, but from the fign- 
ing. So that if A. recovers judgment againſt B. and B. dies 
in the vacation within the year, at the end of it A. may ſue 
,out a fi. fa. as of the precedent term, and levy the goods of 
B. in the hands of his executors.  [hid. 

If plaintiff become bankrupt between interlocutory and final 
judgment, yet final judgment ſhould be entered in the name 
x If 


2 ere 


dot gane. 5 
Of figning' JopouENTr. 


If a cauſe. teſts four terms without- any proceedi 

judgment cannot be ſigned without a term's notice. 2 
18. 

There cannot be final judgment i in real or mixt r addons, 
without a peremptory rule on motion, Salk. 399. | 

The court will not give leave to enter up a judgment of 
twenty years ſtanding, nunc pro tunc, for at ſuch a diſtance 
of time, it muſt be preſumed that che debe was fatished. 
Flower v. Lord Bolingbroke. Stra. 639. 

If plaintiff appears Tor defendant, he need not call on de- 
fendant for a plea before he ſigns judgment, for not pleading 
in time. 1 Barnes, 177. 

If a plea be put in before judgment ſigned, though the 
time for pleading is out, yet plaintiff cannot ſign Judgment, 
32 ta 2 Barnes, 39. 

f the demand of a plea is not made till the rule to plead i is 
out, yet the plaintiff cannot ſign judgment till twenty-four 
hours after demand made. 

Plaintiff cannot ſign judgment for want of a plea, till 
the afternoon. of the day after the rule to plead” is out. 
Barnes, 266. 

If a ſummons for time to plead has been had, though 
plaintiff's attorney attends, and Rays an hour [as is uſual}, 
and defendant's attorney does not attend, yet ſummons 
muſt be diſcharged before h can be 2 Bates, 


"If defendant having a judge's order for time to lead, 
pleads a plea in abatement, plaintiff may ſign judgment, and 
no | oecaſion- to apply to the court to ſet aſide the plea. 
Barnes, 263. 
So if he put in a frivolous demurrer after an order for time 
to plead, Barnes, 21. 

If an agent gives time, a country attorney cannot ſign 
judgment till that time is out; Barnes, 256. 


When the cauſe of action is fully confefſed by the plea, 


and the matter of the plea is ill in ſubſtance, judgment ſhall 
be given for. plaintiff, MH eRrIntr a vere it for defen- 
If defendant lets 2 den not adapted to the aQion, judg- 
ment m ay be ſigned. Barnes,'257. 
Defendant's attorney { ſent a note to plaintiff * attorney, on 


ſtampod paper, thus: I plead il debet. Your's, &c.“ 
And without calling for a plea in form, the plaintiff's attbr- 


ney ſigned judgment, which was held regular, and che oy. 


dant. Ld, Raym. 924. 
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tice to be no plea. Pleas delivered to attornies. muſt be 
drawn up in the ſame manner as to be left in the office. 
Barnes, 239. 

But where in ejefment the tenant entered an appearance, 
and ſent a note, that he pleaded not guilty ; and for want cf 
a plea in form, plaintiff's agent ſigned judgment, ſuch judg- 
ment was ſet aſide: becauſe, according to the words of the 
rule againſt the caſual ejector, unleſs gt tenant appears, a 
new declaration againſt the tenant ſhould, in ſtrictneſs, have 
been delivered, before a plea in form could have been re- 
quired. Barnes, 270. 
 Phaintiff entered an appearance for defendant, according to 
the ſtatute, and defendant pleaded in abatement, within tour 
days after the declaration delivered, without taking the de- 
claration out of the office. Plaintiff ſigned judgment for 
want of a plea, which was ſet aſide, and plea held to be 

ular. Barnes, 250. Fs | | 

A judge's ſummons for time to plead was taken out, and 
ſerved after the rule for pleading expired: whereupon plain- 
tiff ſigned judgment, and held regular; the ſummons being 
"unduly obtained after the rule expired. Barnes, 252. 

Ide writ was returnable Hilary, and a declaration leſt 
in the office the ſame term; and afterwards an appearance 
entered by plaintiff, according to the act; but no notice of 
the declaration was given till the 12th of April, for defen- 
dant to plead within the firſt four days of Trinity. Motion 
to ſet aſide the judgment, the declaration having been left in 
the office before the appearance entered, wy a rule 1 
82 On ſhewing cauſe the court diſcharged the rule, 

declaration being a declaration well delivered only from 
the time of notice; but the court made another rule to ſet 
aſide the judgment, upon payment of coſts, pleading iſſua- 
bly, and taking ſhort notice of trial. Barnes, 242. 
Declaration Nev. 3. Notice and rule to plead the fame 
day. Nov. 12. A releaſe was pleaded with a profert, and 
the fame day cher was demanded in writing. Nov. 14. 
Judgment was ſigned for want of oycr. Queſtion whether 
plaintiff could fign judgment, defendant not having given 
ozer, according. to demand? Per cur. In, 1753, upon this 
point all the judges were of opinion, tl2t in cafe defendant 
pleads with a.profert, and oyer be demanded, and not given 
in a reaſonable time, plaintiff may ſign his judgment without 
applying to the court to ſet aſide the plea, it being eſteemed 
as no plea till verified by oyer. Barnes, 245. ** 
ü c 


Order for time to ple 
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After procuring longer time to plead, pleading iſſuably, de- 
fendant pleaded a tender as to part, and nan aſſumpſit ag to 
the reſidue.—Plaintiff looked upon the plea as a nullity, and 
ſigned judgment; and held regular. Barnes, 252. 

Where a plea confeſſes the action, and does not ſuffici- 
ently avoid it, judgment ſhall be given on the- confeſſion, 
without regard to the verdict for the defendant ; and in ſuch 
caſe a writ of enquiry ſhall iſſue, Stra. 873. Carth. 370. 

Judgment may be ſigned on a plea, where it amounts to 
a confeſſion, notwithſtanding the pleading over. Stra. 395. 

A plea in abatement, after the rule for pleading is out, 
is a nullity, and plaintiff may ſign judgment. Barnes, 331. 

A rule to plead was given in Trinity. Defendant obtamed 
time, by a judge's order, to plead till the firſt day of Micha- 
elmas ; and for want of a plea, plaintiff then ſigned judg- 


ment, without giving a new rule to plead, and held regular, 


the rule being enlarged by a judge's order. Barnes, 244. 

al, pleading iſſuably, rejoining 
gratis, and taking notice of trial within term. Defendant 
pleaded accordingly Plaintiff replied, and then defendant, 
inſtead of rejoining, demurred, merely for delay. Plaintiff 
not having time to ſet down the demurrer to be argued in 
term, ſigned judgment. On which defegdant moved to ſet 
it aſide, But on ſhewing cauſe, the court thought defen- 
dant's practice a mere trick, and diſcharged the rule. By 
rejoining gratis is meant, rejoining without the common. 
four days rule to rejoin. Barnes, 271. 

Defendant obtained a rule for time to plead on the uſual 
terms in B. R. and then pleaded a judgment in C. B. On 
which plaintiff ſigned judgment, and defendant moved to 
{et it aſide. But on ih 
proved that the plea was a falſe plea ;+ whereupon the court 
diſcharged the rule for ſetting aſide the judgment, with coſts. 
Heron v. Heron. 1 Blackſ. Rep. 376. 

Motion to ſet aſide judgment in C. B. The irregularity 
complained of was, that the rule to plead was given before 
notice of the declaration being left in the office was ſerved 


on the defendant, the appearance having been entered b 
- plaintiff, and the proceeding according to the ſtatute. It 


appeared, that plaintiff's attorney finding his miſtake, waived 


his judgment, ſtruck out the old, and me a new rule to, 


plead, and after that was expired ſigned judgment; and the 
queſtion was, whether he could do ſo without leave of the 


court. Per cur. It is only one entry upon record, and the 


former 


ewing cauſe, plaintiff, by affidavit, 


_ - 
= Fn 
— 


— me * ads . - "i 


—— ru ̃ͤ —ð— cr ooo 
* 


Of ſigning JupoMENT. 


former judgment appears by the prothonotary's book to be 
G&nwed by miftake, and the Rn regular. Barnes, 251. 
The plea was delivered in the country, with notice of 
Kia Plaintiff figned judgment; which was held regu- 
Ir, thongh the notice muſt neceſſarily be proved at the aſ- 
£zes, by the perſon who delivered it with the plea. But the 
plea being delivered the firſt day of term, and the country 
actornies both living in the fame town, the judgment was 
Et aſide, and coſts ordered to attend the event ot the trial. 
Barnes, 251. F | : 
. "Defendant, an infant, put in a parel demurrer, without 
affidavit of the mfancy. Plaintiff looking on it as a 
lity, re But the court held it to be no 
Pea, either in bar or abatement, but properly a demurrer: 
and that an affidavit is not requiſite. Judgment muſt be ſet 
alide, plaintiff may reply full age, if he thinks fit. Barnes, 


3 (9 | | 
7 Besendant bound by an order to plead an iſſuable plea, 
pleaded that plaintiff was an infant, and ought to ſue by 
grochein-anm, and not by attorney. Plaintiff's attorney con- 
giving the plea a nullity, ſigned judgment: which the court 
refuſed to ſet aſide, being of opinion that it was a plea in 
#hatoment. An jiſſuable plea is a plea in chic, upon which 
Plaintiff may take iſſue. Barnes, 263. 
_ Plaintiff had demanded a plea at eight at night, the rules 
:for pleading bang then out. Defendant put in a plea at ſe- 
ven che next night: but at De fnned judgment; 
which being within the twenty-four hours, the court {ct 
aide che judgment. 1 Blackſ. Rep. 50. 
© Rule to ſhew cauſe why judgment ſhould not be ſet aſide, 
-Giſcharged. ObjeRiohs were, that deſendant had never been 
Nerved with a copy of che proceſs, or notice of the declara- 
«tion. - The anſwer was, that copy of the proceſs had been 
tendered to the defendant at his . who refuſing to ac- 
'ecpt the fame, it was left there: and that within ſixteen 
Jays after ſuch ſervice, notice of a declaration was left under 
*he door of the houſe, which was then empty, and ſhut up. 
The court thought the ſhutting up the, houſe, a trick of 
deſendant's to avoid proceſs, &c,—t V Reg. 1 Geo. a. notice 
er yy is to be left at plaintiff s laſt place of abode. 
* arnes, 278. vgs: ks. ++) - | | 
, Plaintiff cauſed, proceſs to be ſerved on defendant, who 


aſterwurds removed from his houſe ; and plaintiff not being 
able to find him, followed the firſt ſervice, and left the 
8 : Notice 
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notice of the declaration under the ſtreet door of deſen- 
dant's empty houſe; and the court held the judgment regu- 
lar. Barnes, 493 | 
Attachment of privilege returnable Thurſday next, after 
15 Hil. a copy whereof was ſerved on defendant before the 
return; and on the return day [ 30 of January] a declara- 
tion was left in the office de hene eſſe, and notice to plead 
ſerved on defendant. Defendant, by the ſtatute, having 
eight days to appear after the return of the writ, [i. e. ex- 
cluſive of the return day] ſtayed till 7th of February, his 
laſt day for appearing, then entered his appearance, and 
pleaded a tender after his time for pleading given by the no- 
tice, but before the rule to plead expired. Plaintiff looking 
on this plea as a nullity, becauſe pleaded after the time for 
pleading expired; after the rule to plead was out, figned 
judgment. Defendant inſiſted, that this plea ought to be 
received at any time before his time for pleading expired, 
or any time before plaintiff was entitled to ſign judgment 
for want of a plea, Interlocutory judgment was ſet aſide, 
the coſts to attend the event of the ſuit. Barnes, 278. 
Defendant pleaded a tender, but brought no money into 


court, gave a rule to reps and for want of a. replication 


ſigned a nonpros. Plaintift regarding the plea as a nullity, 
ſigned judgment after the nonpros obtained, and then mov 

to ſet aſide the nonpros- On which defendant moved to ſet 
aſide the judgment. Per cur. The vonpros not being 
rightly obtained, plaintiff may proceed in the ſame manner 
as he might have done in cafe ſuch nonpros was not fig 

and conſequently the judgment is regular, and muſt ſtagd; 
and the nonpros being irregular, muſt be ſet aſide. Barnes, 


252. A ng 
2 Fhe plaintiff brought a refalo returnable in Michaelmas, 
and a pone returnable in Hilary after; whereupon defendant 
appeared, and plaintiff delivered a declaration the eighth of 
Febragry, intitled of Mich. inſtead of Hilary; and for want 
of a plea ſigned judgment, and executed a writ of enquiry 
of damages, upon two notices directed to the defendant 
Dethick, and the other defendant reſpectively, and both left 
at the houſe of Dethichk, Defendant inſiſted, that he was 
entitled to an imparlance: but the queſtion was not entered 
into. The court heid the declaration, as intitled of Micha- 
elmas term, null and void. Rule abſolute to ſet aſide. the 
judgment and enquiry, and coſts to attend the event of trial, 
Geol « Dethich, and anather. Barnes, 274. Wot 
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Motion to ſet aſide judgment ſigned for want of a plea, 
upon an affidavit of the delivery of a plea to plaintiff's at- 


torney in due time, which was a plea of out/awry: againſt 


plaintiff in B. R. pleaded in bar: but not ſth pede ſigilli. 
Whereupon it was infiſted, that the outlawry not being 
pleaded ſab pede figilli, plaintiff was not bound to accept it, 
and therefore might regularly ſign judgment, and cited 1 Salt. 
217. Carth. 220. o which deiendant anſwered, that the 
plea being pleaded in bar, and not as a dilatory, differs it 
from the caſes cited for plaintiff, and for this Ca. Inſtit. 128. 
1-Lut. 40. 2 Mod. Atkyrs v. Bayle. To this anfwer 
plaintiff replied, that Lord Holt's words in Carthew and Sal- 
keld, go both to pleas in bar and abatement, where the out- 
lawry is in another court. Per cur. citing Sir William Wil. 
bypale's caſe in Cre. Car. Reb. 213. 2 Vent. 282. is a 
plea in bar and not a dilatory. Plaintiff cannot take upon 
dim to judge of the plea in bar; he ſhould have applied to 
the court, or demurred. Rule to ſet aſide the judgment, 
Panter v. in. Barnes, 241. 

Faur q aroſe. 1. Whether for want of payment 
for the copy of an. indenture ſet out in the declaration, 
{whereof detendant had craved oyer) plaintiff could ſign 
judgment? And the court held he might. 

2. Whether plaintiff, having been ſtayed by a ſpecial in- 
junction out of Chancery, (whereby he was reſtrained from 
ſigning judgment) near twelve months after a rule to plead 
given, could, after ſuch = TR diſſolved, ſign judgment 
without giving a new rule? And held that he might. 

Whether no appearance being actually entered, F. the 
2 attorney, undertaking to appear, was ſufficient 
to ſupport the judgment? Held alſo for plaintiff. 
4. What time defendant had to plead after oyer of the ſaid 
indenture given? And the court held, that defendant had 
the ſame time to plead after the declaration was verified by 


oyer, as he had at the time oyer was demanded ; and there- 


upon the judgment was ſet aſide, it having been ſigned the 
next day after oyer given, and the oyer having been demanded 
two days before the rule for pleading was out. Theedam v. 
Feckſon. Barnes, 238. « . 

An attorney appeared, and judgment was entered againſt 
his client, and he had no warrant of attorney. And queſtion 
was, if the court would ſet aſide the judgment. Per cur. 
If the attorney be reſponſible we will not. The reaſon is, 
becauſe the judgment is regular, and the plaintiff ought not 

: to 
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to ſuffer, for there is no fault in him. But if the attorney 
be not reſponſible, we will ſet aſide the judgment: for other- 
wiſe defendant has no remedy; he may be undone by that 
means. 1 Salk, 88. 2 Salk. 50. 

An attorney's clerk entered up judgment in the name of 
a regulyy attorney, but without his knowledge or conſent ; 
and thC court, on motion, ſet it aſide for irregularity. _Hop- 
wood V. Adams. Burr. Rep. 4 pt. 2660. 
Alfter regular judgment ſigned, and ſet aſide by the court, 
the defendant pleaded the fatute of limitations; on which 
plaintiff. moved to ſet it aſide, and the rule was made abſo- 
lute. Defendant is bound to plead the general iſſue, unleſs 
in caſe of a fair and honeſt defence, where a juſtification is 
neceſſary. Barnes, 253. 

A regular judgment ſhall not be ſet aſide, though obtained 
by miſtake, to let in a plea of H tation. 1 Blackſ. Rep. 35. 


\ Plaintiff voluntarily ſuffered himſelf to be nonſuited, a 


which he moved to ſet aſide the nonſuit, and for leave to 
reply de novo; but on ſhewing cauſe, the court diſcha 
the rule. He had replied, that the cauſe of action aroſe withi 
fix years; which fact could not be proved: he wanted there- 
fore to reply, that the writ of latitat iſſued within ſix years. 
The court faid, that that would make quite a new queſtion, 
which plaintiff had before prætermitted, and had put the 
iſſue upon quite another foot, and upon a point which he 
could not eſtabliſh. Hutchinſon v. Brice. Bu » Rep. 4 pt. 
2692. | 
erdict for defendant on two iſſues joined, viz. upon not 
guilty, and a juſtification. By the ſpecial plea the treſpaſs 
was confeſſed. Judgment was ordered to be entered for 
plaintiff, notwithſtanding the verdict, the treſpaſs being 
confeſſed by the ſpecial plea, The true method is, not to 
ſtay the entry of the judgment upon the verdict by rule, but 
to enter the verdict upon record, and then judgment for 
plaintiff non ob/tante veredicto. Barnes, 266. | 
Defendant pleaded three pleas by leave of the court; on 
two iſſues were joined, and on the third, for want of a re- 
joinder, the plaintiff ſigned judgment guod recuperet, and 
took out execution. Per cur. The iſſues on the two other 
pleas muſt be tried before plaintiff can recover. If the de- 
tendant prevail on any, the plaintiff cannot recover. And 
the rule was made- abſolute for ſetting afide the judgment 
and execution. Barnes, 269. ; 
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Judgment wy ene againſt all the defendants in a joint 
aQion,: though one of them never had notice dither of a 


. 


* 


writ or declaration. —Rule to ſet aſide uiii. Whereupon 4 


was ſhewed ſor cauſe, that a writ of enquiry was exetute f 


| and thereupon the motion came too late. But Fer cur. 


The judgment can never be good, as to that defendant who 


was not ſerved, and therefore the judgment being ji; mult 
rennen 
If. a feme ſole; plaintiff after verdict, and before the dar 


Gray Gary 232) As. | e 

2 2 man rechvers againſt a feme covert, as ſole, the 
huſband may avoid it by writ. 6f ertor, or he may come in 
pt any time ond plead it. Ac. 254. 2 Koll. Rep. 533Ʒ5 
- Defendants pleaded three pleas. After which plaintiff 
amended his declaration, paid coſts, gave a rule to plead, 
and demanded a plea, Defendants re-delivered their former 


* without a ſecond application to the court or counſel. 
1 


hich plaintiff ſigned judgment for want of plea, 4, 
nove. Per cur. After an amendment of the declaration, 
defendant has liberty to plead de novo, that is, he may do ſo 
I he think proper; but he is not obliged to vary from his 
firſt defence. Rule abſolute to ſet aſide the judgment. 
Barnes, 2 | 

Plainti 3 tendered the iſſue book to the clerk of 
defendant's attorney, and demanded payment for entering de- 
fendant's appearance; the clerk offered to pay the reſt of 
the money demanded, but refuſed to pay for entering the ap- 
pearance ; whereupon plaintiff's attorney ſigned judgment, 
and defendant moved to ſet the ſame aſide. Per cur. De- 
ſendant's attorney muſt pay the money charged on the ſue 
book, which plaintiff's attorney is to receive at his peril, 
and therefore the judgment was held to be regular. But the 
merits not having been tried, it was ſet aſide upon payment 
of coſts, pleading the general iſſue, and taking ſhort notice 
f trial. Barnes, 244- | 

In ejectment, after defendants had appeared, pleaded, and 

into the common rule by conſent, their attorney 
neglected to pay for the iſſue book, whereupon judgment was 
ſigned againſt the caſual ejector. Which, on motion, was 
ſet aſide as jrregular.—Plaintiff might have ſigned judgment 


againſt defendants, who had appgazee, for non-paygjent 10 


in Sant takes huſband, the ſhall have judgment, ang defen. | 
Yant cannot plead the coverture, having no-day'to plead it. 
9191 MOU but 0 1050 
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the money for the iſſue, but not againſt the caſua! cjector. 
Barnes, 253. ' 
88 of favour ſtay proceedings on the bail. 
bond, upon the bail's conſenting that the bail- bond ſhall ſtand 
u plaintiff's ſecurity, and after the plaintiff: recovers in the 
original action, and chuſes to proceed againſt. the bail, he 
may immediately ſign judgment on the bail-bond. For it 
is always intended, and in ſuch caſe ought to be expreſſed, 
df judgment be given on the bail-bond, and execution only 
ſtayed, Barnes, 85. 98. | | 
Debt on judgment. Defendant moved to ſtay proceed- 
üs which the court ordered upon giving 
ju tin this action. Barnes, 246. But note in B. R. 
the rule in ſuch caſe is to ſtay proceedings without giving 
judgment, pending error, 


Vox. I. E e 
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n d TI e r nn eee 1 
F there has been a writ of If there has been a writ ſec 
| enquiry executed, and re- of enquiry executed, and re- 
ned; you get the inquiſition turned, you get the inquiſi- ent 
ſtumped; or if there has been tion ſtamped; or if there has 
2 verdict for plaintiff, his at- been a verdi& for plaintiff, Wl rol 
torney gets the” poffea ſtampt His attorney gets the pe er 
with a double half crown ſtampt with à double half f 
ſtamp; and the rule for jJudg- crown ſtamp, and having due 
ment having been given and waited the four days allowed Bl um 
Expired, he then takes it to the defendant to move in ar- Her 
ihe me/fzr or ſerandery, who reſt of judgment, &c. he then 15 
will- tax und all&wv plaintiff takes it to the gretbenstary, 
is colts ne increnente thert- who will tax. and allow the fi d 
on, and then final judgment plaintiff his coſts de incremnty 1 
is faid to be ſigned, and exe- thereon, which is ſigning final A 
cution thereon may be taken judgment, and then execu- * 
out. tion may be taken out. 7 
If plaintiff has Judgment otherwiſe than by verdict, upon u hi 
a {uit by original, his attorney ought to make out a præcipe or 
for an original, returnable on the firſt return of that term; kc, | 
in which judgment, or the interlocutory judgment in caſe of, 44 
actions ſounding in damages, to warrant the judgment, in hi. 
caſe a writ of error ſhould be brought: which præcipe muſt*or 
be carried to the curſitor of the county where the action is. I. 
laid, on or before the eſſsign day of the ſubſequent term 
otherwiſe by an order in chancery he cannot make out anf 
eriginal writ of a return paſt after that time, without ſpe- II 
cial warrant from the lord chancellor, lord keeper, or maſter Me. 


the rolls. —Vide Lord Clarendon's orders in chancery. 

The original writ in ſuch caſe being made out, the plain 
tiff's attorney returns it of courſe, and then files it with the 
cuſlos brevium; and he muſt alſo file a warrant of attorne 


bath for himſelf and for defendant, if he appeared by attorney. 2 
| the 

In B. K. In C. B. pe 
Judgments muſt be entered When final judgment i. 
fairly on the roll, before ſign- ſigned upon inquiſitions and Wh 
ed, or an incipitur thereof, poſteas, the records muſt b ti 


with the names of plaintiff delivered to the clerk of 
and defendant, the counts Judgments, who continues th 
and nature of the action, with fame on the roll. And i 
the attorney's name, to be final judgment is not on ver 
FE | 8 entere 
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entered in a book kept by the 
ſecondary. Reg. 5 Anne. And 
warrants of attorney mult be 
entered at the beginning. 

But this entry upon the 
roll is not the warrant. of at- 
torney, only the memorandum 
of it, which entry was intro- 
duced in James the ſecond's 
ume by Wright, C. J.— 
Heretofore they were on a roll 
by, themſelves. 2 Lord 

m. F509. rth 517. 

at. 88. Ld: Raym. 8953 8 

The entry is thus: 

As yet of — term. 

Witneſs, William, Earl 
Mansfield. 

Middleſex. A. B. putteth 
n his place Milliam Lyon his 


Ky ttorney, againſt C. D.—in, 
erm; K. [as the action is. 

0 idaleſex, C. D. putteth 
it. inn his place Fulham Lee, his 
 muſtMintorney in the plea aforeſaid. 
jon is Then begin with a mems- 


undum, if the ſuit is by bill, 
of which vide ante]. 

Then beginning witha new 
ine 


And the ſald C. D. Ke. 
land ſo. on as the caſe is, 


f upon uerdict] to the end 
the iſſue joined, and award 


| the venire. 


poſtea is ſet forth. 


ether by default, cognovit, 


dict, writ of enquiry or non- 
pros, before judgment can be 
ſigned by the prothonotary, the 
clerk of the warrants muſt 
put his ſtamp on the paper 
where ſuch judgment is to be 
ſigned, to the intent that 
warrants of attorney have 
been duly filed, 

If plaintiff has judgment, 
and it be not upon verdid, 
you enter it, leaving an inch 
margin, and beginning about 
ten inches from the top of 
the roll with. the declaration, 
and then beginning a new 
line, entering the cognovit, or 
non ſum informatus, &c. as the 
caſe is.—Then if judgment 
be final enter the ſame; or 
if interlocutory, enter ſuch 


judgment, with the award of 


enquiry and inquiſition; and 
if gccaſion for continuances, 


enter the ſame; 


. The form of the entry, when by verdictz is thus: 
When the award of the venirt is ſet out, you omit ſetting 
th the jury proceſs, and make the following entry before 


» 


* Afterwards the proceſs thereof is continued between the 

parties aforeſaid; of the plea »foteſaid, by the jury ato1 

lad, being reſpited between them before our lord the king 
; Ee 2 | 


afore- 


«c at 


giz oe Yiidhient; 
of entering and docquetting JopomtxrTs, 


« at Weſtminſter: until, &c. [return of the di ringas or hab. 
< "corp. ] unleſs the king's right truſly and well beloved TWilkam 1 
Fan Mangſteli [or the judges ho went the circuit] on ro 


« 4 ſhould firſt come at in accordi 

< the form of the ſtatute in ſuch+cafe made and prov ovided, 
« and now at this day on, &c. ¶ the return day} comes 28 | 
tc well the faid [plaintiff] as the ſaid defendant) by their de 
<« attornies aforeſaid. And the ſaid chief juſtice) for judge, bo 
as the caſe is] before whom, &. has ſent here his record, pu 
< had before him in theſe words, * Aſterwards, dec. (enter- 


u 
&« ing the poſtea and judgment“. — 
If the cauſe was not tried within the term next aker that off 
in which iſſue was joined, the venire muſt be continued on pa 
the roll by vicecomes non miſit breve for every intervening term M1: 
between that of joining of the iſſue, and that in dr the diſ- of. 
tringas iſſued for the trial. 1 
All iſſues and judgments ought to ya entered on the roll We 
in a fair hand, with a large margin of an inch at- leaſt, and an 
a convenient ſpace left at the top about ten inches] for bind- dar 
ing up the fame,” and like ſpace at the bottom, that the writ- | 
fog be be not 'fubbed out. ] 
iſſues may be entered on both ſides the roll, but ſhould WW be 
not come too near the bottom, where the roll — be num- on 
bered, & . hi 
When the lang ent roll is * out, the fame ought to bott 

be filed in the treaſury of the court. 
I be ſtat. 4 an, 5 W.& AA. c. 20. entitled 6 Anat for Rol 
the better diſcovery of judgments in the courts of King's Wl t 
Bench, Commin Pleas, and Exchequer, at Weſtminſter, pro- juds 
vides firſt in what manner, and at what time, judgments Wi roll, 
ſhall be docquetted, by the reſpective officers, in books for tor 
that purpoſe, that the ſame may be ſearched for by any one, Bi carr 
paying for the ſame ; and upon neglect of the - officers in in C 
ſuch caſe, gives the penalty of one hundred pounds, half to it w 
the party grieved, and the other half to any one who ſhall i fury, 

ſue for the ſame, &c. 

And by ſect. 3. « No judgment, not docquetted, and en- N 
tered in the books, as aforeſaid, ſhalt affect any lands or in ti 
tenements, as to purchaſers or mortgagees, or have ag) 
preference- againſt heirs, executors, and adminiſtrators, in 

— — ation of their anceſtors, teſtators, or ire A 
tes. [ | 

And by ct. 4 give es the clerks of the judgments four-pepce = 

duet and — their uſual * an their trouble. fle tl 


1 


i410 N. 

For the better finding the 
roll, a dec muſt be left 
with the clerk of the judg- 


in alphabetical order, by the 
defendant's ſurname, in a 
book kept by him for that 
purpoſe. To make the doc- 
quet you get a number for 
your roll from the niſi prius 


at office, and draw your docquet 
on paper as under: 
Im The entry of O. P. gent. 
bſ- of Term 22 Geo. 3. 
Middleſex. Judgment in 
olls —— between A. B. plaintiff, 
and WW and C. D. defendant, for 501. 
nd- damages, and coſts 211. 106. 
rit- W 963 34 Koll. 708. 
If the attorney has more, 
Duld de enters them in due order. 
um- This paper with the roll, 
which is numbered at the 
t to bottom in this manner, 
Stormont and Way. 
c for . Roll 708. 


ing's s taken to the clerk of the 
judgments, who marks the 
roll, to whom you pay 3s. 
tor docquetting, and then you 
carry it to the niſ prius office 
in Gray's-Inn, from whence 
_ be filed- in the Trea- 


in che margin of the roll, 


In B. R. 
Attornies ſhall bring in the 
rolls of every Trinity, Micha- 
tmas, and Hilary Terms, and 
ble the ſame before the —_— 
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ments, who enters the ſame 


313 


In C. B. 

When the roll is carried in 
to the prothanotary, you muſt 
docquet the ſame on the com- 
mon docquet in the office, in 
the following manner: 

Not informed in debt, 
[as the caſe is] 
lien er 0 
ore for ſones, 
Blake for Tibbs, Roll 403. 

If-the attorney has more to 
enter, he enters them in like 
manner, ſtating the nature of 
the judgment and action as 
above. | | 

Upon receipt of the roll, 
the prothonotary delivers 
them over to the cierſ of the 
warrants, who is to inſpect 
the ſame, and eſtreat all fines 
and  amerciaments againſt 
ſheriffs and others, that he 
ſhall find amongſt the ſaid 
rolls, and then delivers them 
to the clerk of the efloigns, 
who docquets them, binds 
them up, and carries them to 

the Treaſury at Weſtminſter. 


Mete, The actual day of ſigning the judgment muſt be put 


In C. B. | 

The ſeveral and reſpective 
officers of this court ſhall 
deliver in all their rolls of 
" Trinity, Michaelmas, and His 
e 3 day 


314 


ire after) $f. 
Of ent. 


Of entering and docquetting JuDGMrNTs, 


day of the ſubſequent term, 
and the. rolls of E/ter before 
e firſt day of Trinity Term 
llowi . Mich. 7 Anne. 
* But Fe cuſtas brevium, in 
indulgence of the clerk, at- 
tends the day but one before 
every term, to receiye and file 
the rolls. He uſed formerly 
to attend the day before Tri- 
wiy Term for tha | 
put now be attends the day 
but one before Trinity. 


% + \ 3, 
. 433 q % 
<4 = 


t purpoſe; 


lary Terms, to the clerk of tle 
e/01gns,. before the eſſoign day 


_ of the ſeveral. terms following, 


and their rolls of Eaſter upon 
or before. the firſt day of F. 
nity following : and the off. 
cer who, ſhall not bring in, 
br ſend all his rolls of the 
Freed terms at theſe times, 
hall pay to the clerk of the 
eſſoigns 12d. for. every roll 
brought in after. 

4 rolls are to be brought 
in in three weeks after the end 


of the term following, or if 
after, 12 d. to be paid. Paſch. 


5 A. 


In B, R. if the roll is already carried in, which is often 
the caſe after iſſue joined, and before trial, and which 
geſendant may compel the plaintiff to do, by ſerving him 
with. a rule, to enter the iſſue, the  po/tea_ or tuguiſitian, with 
the maſter's allocatur of caſts thereupon, is carried to the 
clerks of W office, and they will enter up judg- 
ment on the ro Ls 1 ters PR 07 EO PERO 

On motion a new. roll was ordered to be filed, the former 
being loſt ; for there being a docguet of it made before it was 
loſt, it could be no deceit on purchaſers. Stra. 833. 

; Judgment was ſigned in Hilary 1733, but by omiſſion of 
plaintiff's agent, the roll was not docquetted and carried in 
till June 1737, and the true day of docquetting was marked 
upon the docquet by the clerk of the eſſoi a, who pre- 
tended to be a purchaſer of defendant's eſtate for valuable 
conſideration, in January 1736, without notice of this judg- 
ment, moved and had a rule to ſhew cauſe why the docquet 
ſhould not be ſet aſide as void by the ſtatute 4 & 5 . CA. 
On ſhewing cauſe it appeared, that the judgment was for 2 

Bona fide debt, that the roll was accidentally loſt, and omitted 
to be carried in, but the true time of docquetting appeared 
to be fairly entered, without fraud; and an elegit upon this 
judgment appeared to be executed, 1735, and that M. had 
notice thereof, who ſeemed upon the affidavits to be a colour- 
able purchaſer, to aſſiſt defendant. Per cur. The true time 
of docquetting not being concealed, and no fraud appearing 

FS" ” «4 2 4 * on 
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on part of the plaintiff, we will interpoſe. M. may bring 
his ejectment, and take what advantage he can. It appeated 
that M. had not made ſearch for judgments againſt defendant 
till after his purchaſe, ' Rule diſcharged. Barnes 261. 
"Defendant gave a warrant of attorney to confeſs judgment, 
and died within a year after, in time of vacation; before the 
eſſoign day of the ſubſequent term, which was Eaſter. The 
attorney, after his death, entered up the judgment, as of the 
precedent term Hilary; but did not bring in the roll before 
the efſa12n day of Eofter Term; and on motion to ſet it aſide, 
the court held the judgment to be regularly ſigned, as of the 
precedent term, as the party died in the yacation, and it wy 
a good judgment of ſuch precedent term, though it wo 
not affect purchaſers, but from the time of ſigning. But as 
the rall was not brought in and docquetted before the gſſign 
y of the ſubſequent term, it was irregular. For per cur. 
By the courſe and practice of the court, all the rolls of Hila 
ought to be Ls in before the eſſoign day of Eater term, 
and made part of the bundle of Hilary; "4 it is for this 
reafon,, that what is done in vacation is look 
act of the term preceding; and there cannot be a 5% fer- 
minum roll, received without leave, upon motion, which 
court does not grant, but when it N that no one will 
be prejudiced. For if this were to 
frauds, and the ſtatute of king William for Forquening ue 


1. would be fruſtrated; and therefore they diſallowed 
the fling it, Oder and Wordward, Salk. 8 17 Ld. Raym. 
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Of Judgment by Conpxs510N,1 &c. 


Aae dant. often, on being arreſted, will 
rant o attorney to confeſs judgment, 41 


ven bim for yment. of the. debt, Sc. the, courts have 
2 care, by 11 that defendants i in ſuch ſituations mal 
I on. 

ON Rare of attorney for confeſling 3 jud = ex- 
ecuted WA perſon in 1 of any ſheriff, or other 
"officer, be of any force, unleſs ſome. attorney for and 
on behalf of ſuch perſon in cuſtody, and expreſsly named 
BS Na by e to inform him * the nature of ſuch 
which attorney ſhall ſubſcribe his name as à wit- 

the due execution thereof.“ Fall. 15 Car. 2. 


LIN 4 8.1 85 7 14, 17 65 2. 4 No bailiff. or 

riff's officer ſhall preſume to exact or take from any per- 

n. being in his. .cuſtody, any , warrant to acknowledge 2 
8 y 

_ Judgment, but in the preſence of an attorney for the de- 

a B t, which attorney ſhall then ſubſcribe . his name 

ereunto; which ſaid Ae ſhall be produced, when the 


udgment ſhall be acknowledged.“ And no attorney- 


enter, or n or cauſe to be entered and ac- 
"Enowledged, rs get by colour of any warrant got- 
ten oe any Auen endant, being under arreſt, otherwiſe than 
The, courts of. x R. and C. B. have both held, that the 
efence of an attorney, who is not an attorney of the ſame 

is ſufficient. Ta. 530... 2 Barnes, 30. 
| 7. Trin. 14, 15 6. 2. in C. B. & Every warnt 
of attorney for co 8 ajudg gment in this court, ſhall 
be read over by the —— who is to execute the ſame, or 
by ſome other perſon to him, before the execution thereof. 
nd if judgment ſhall be entered up upon any ſuch war- 
"rant of attorney, which ſhall not be ſo read over as afore- 
Aid, ſuch Judgment, upon motion, may be ſet aſide as ir. 


regular. 
J jus ment on 2 warrant. of attorney be not entered up 
within the year, the plaintiff muſt, apply to the court for 


leaye to enter up the judgment, making an affidayit of the 
due Lenne the warrant, "that the debt is unſatisſicd, 


c 8 living. _ Rep. and Caf, of Pratt, C. P. bg. 

Lia dew 213+, So in 45 And if entered etherwile, 
court, on motion, will ſet it aſide. 

a. warrant, of attorney to enter judgment be above a 

(pr and under ten years old, leaye to enter judgment 

may 
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may be given by*a treafury rule [i. e. in C. B.]: but if the 
warrant be above ten years old, the court muſt be moved for 
leave to enter up judgment. If the warrant be under twen 
years old, the common affidavit of the due execution thereof. 
that the debt is unpaid, and parties living, is ſufficient for 
an abſolute” rule. 2 Barnes, 41. PER Ov. 
But if the warrant” be above twenty years old, the rule 
muſt be to ſhew cauſe, and ſerved on the defendant: Barnes, 
99% "Rep; and Caf. of Pract. C. P. 146. 2 Barnes, 42. 
The defendatit was taken upon a ca. ſa. and paid part of 
the debt, and 2 warrant of attorney to confeſs à new 
: judgment for the reſt, upon time given him to pay it. And 
_ was held good, without the preſence of an attorney. 
-0 1 * * en Lied a * of 4 
2 If — FIR is arreſted, and in execution, and one 
becomes bound for him to the plaintiff, and the defendant 
gives him judgment for his counter-ſecurity, it is good, 
"though no attorney be preſent: and it is not within the 
common rule of the court, becauſe it was not given to the 
perſon himſelf, [in which caſe there muſt be an attorney 
preſent} but to a third perſon. 5 Md. 144. 1 Salk. 402. 
6 Mod: 85. 163. r Mid. 1. Comb. 76. 444. 
nue reaſon of the rule, that the attorney of the defendant 
being under confinement, ſhall be. preſent when he gives a 


Warrant to confeſs judgment, is to avoid all practices on the 


part of the plaintiff, and to ſee that it is done without du- 
reſs of impriſonment.— But that cauſe fails here, where 
the "defendant is not in priſon at the plaintiff's ſuit, nor 
abuſed” by any artifice- uſed by him. 2 Ld. Raym. 797. 
Bury” pt. 3 vil. 19393. 5 
A man in cuſtody, at the ſuit of another, may give a 
warrant of attorney to confeſs judgment, though his own 
attorney is not preſent. But ſome attorney ought to be pre- 
ſent. Lad. Raym. 707 Barnet, 44. SO 
By Reg. Pratt. 4 Geo. 2. B, R. there muſt be an attorney 
preſent, on behalf of the defendant” in cuſtody, | to make a 
warrant of attorney to confeſs judgment, good. 
Defendant having been two years in cuſtody in execution, 
moved to de diſcharged, on pretence that his warrant of 
attorney to confeſs judgment was executed at a time when 
no attorney was preſent, and obtained a rule nf. Plaintiff 
ſhewed for cauſe, that defendant himſelf practiſed, as an 
—_— Rule diſcharged. And by the Chief. Fftice it 
might be 'otherwiſe, where plaintiff is an attorney, as * 
| Wo 
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would then be more likely to impoſe an deſendant. 
Barnes, . | ry<l ns 5 
The court ſet aſide a judgment entered upon a warrant of 
attorney given in Ircland, by the defendant, whilſt in cuſ- 
tody on meſne proceſs, at the ſuit of the p aintiff, becauſe 
no attorney was preſent at the giving it, according to the 
rule, 4 Geo. 2. and ſaid, it was an univerſal rule; and, that 
the plaintiff, if he would make uſe of this court, muſt con- 
form to its rules: comparing it to the caſe of ſtamping fo- 
reign deeds before they can be read here. Stra, 1247. 
"Fan. executor or adminiſtrator confeſſes Judgment, or 
ſuffers it to go againſt him by default, he thereby admits 
 allets in his hands; and is enge to ſay the contrary in an 
action on ſuch judgment ſuggeſting a deuaſtavit. Skelten y, 
Haewling, Exar, I Will. 258. 71 rette Hf 5 
A man, after he has given a warrant to enter a judgment, 
cannot revoke it by the courſe of the court; and, if he en; 
deavour to revoke. it, yet notwithſtanding, the court of 
King's Bench will give leave to the plaintiff to enter the judg- 
ment. 2 Ld. Raym. 850 br ut Ain e bt 
If a man gives à warrant of attorney to confeſs a judg- 
ment, and dies before the judgment 4s. conſeſſed, this is a 
countermand. 1 Kent. 310. Sed contra, Ld, Raym. 849. 
But if he die in the vacation, the attorney may, before 
the eſſdign day of the ſubſequent term, enter up the judg- 
ment as of the precedent term. Ld. Raym. 776. Salk. 87. 
2 Stra. 718. 882. 1081. Andr. 53. Barn. K. B. 357. 


818 


g br gl . in er, f InAreh_E 
But the court will not give leave to enter up judgmen 
on a warrant of attorney, after the death 1 plaintiff. 
Stra. 718. ty dbl *: 74 gr lte ee 
On 11 Nov. motion to enter up judgment on an old War- 
rant of attorney, .on. affidavit: produced, ſworn the day be- 
fore, of the party's being alive, and the debt unpaid, on 
which. the court made the common rule. On another day 
a motion was made to diſcharge this rule, upon an affidavit, 
that defendant died at ſeven o'clock in the morning of the 
day the firſt motion was made; and it was inſiſted, that this 
was a ſurprize on the court. However, the court declared, 
that if it had appeared that the man was dead, they would 
not have made the rule; but they applied the maxam,, fer! 
nom debet, fatium valet to this caſe, and compared it to the 
caſes in Salk, 82. and Fuller and Focelyn, Stra. 882, 5 


} , p44 
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Of Judgment by Cox rss iox, &c. 


thus ſuffered the deceit put on them to prevail. Chancy v. 
Wiedbham, Stra. 1081. 

Defendant gave a warrant of attorney to enter judgment 

at the ſuit of A. and one B. deceaſed. But leave was given 

only ta enter judgment at the ſurviving plaintiff's ſuit, upon 
his affidavit of the due execution of the warrant of attorney, 
that the debt was unpaid, and the defendant alive. Still. v. 
Still. Barnes, 40. But like motion was denied in another 
caſe, Barnes, 45. 

On a warrant of attorney to confeſs judgment to two, it 
may be entered on motion for the ſurvivor. 2 Black/. 
Rep. I ZOI, 


A warrant of one executor is not ſufficient to enter 
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judgment againſt the other, becauſe it would be — | 
the other from faying, that he is not executor; and, being | 
ö without his knowledge, it might ſubject him to a devaſtauit | 
c for the paying of other debts. Stra. 20. 


A. and one B. deceaſed, gave a joint bond, and a war- 


F rant of attorney, to enter up judgment againſt me, not vs, 
| though executed by two. Motion, on the common affidavit, 
1 for leave to enter up judgment againſt A. the ſurvivor; and 
4 a caſe was quoted in B. R. 25. 6 Geo. 2. Todd v. Tod, where 
| leave was given to enter up judgment at the ſuit of a ſur- 
b viying plaintiff, - On which a rule to ſhew cauſe was granted, 
* which was afterwards made abſolute, on affidavit of fervice, 
* no cauſe being ſhewn to the contrary: Gladwin v. Scot. 
75 Burnes, 53. | | 


Motion for leaye to enter judgment upon an old warrant 
of attorney, on - affidavit, - that defendant, who reſided at 
Jamaica, was living, and in good health, and had been ſeen 
and converſed with there by the perſon who made the afſida- 
vit on the 13th September. He failed ſoon after, and arrived 
at London 15 January, granted. Barnes, 256. 2 

If a warrant of attorney is given to a feme ſole, and ſhe 
marries before judgment is entered up, application muſt be 
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the huſband, Eft. q IV. 3. B. R. anon. Salk. 117. 309. 
| A teme 
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Of Judgment by Cox yrsstox, &. 


A ſeme covert, who hved and acted as a 2 
2 warrant of attorney to confeſs judgment, &c. and 
wards moved to ſet the warrant aſide, becauſe ſhe was co- 
vert. But che court would not relieve: her on motion, and 
r barons LO, B. Rs e 

Salt. 400. 

7 If a warrant of attorney be given after che continuance 
day, to enter up a judgment, as of the term preceding; chis 
may be well enough, if it be dated within the term; but it 
cannot be ſo, if ſuch a warrant be given to conſeſs a judg- 

ment generally, and dated after the term. 1 Vent. 113. 
If a warrant of attorney is given to confeſs a judgment to 
be entered of à certaiu term therein . yargarent 
can be entered only of that term. 1 Mad. 4... 

If a Warrant be to confeſs judgment generally, without 
expreſing any particular term, or does expreſs, that it be 

2 particular term, or any term ſubſequent to it, 

ent may be entered of any ſubſequent term: but if not 
ee within the firſt four terms, next after the date of the 
warrant, the court muſt be moved for leave to enter the 
judgment, upon affidavit made of the due execution of the 

warrant of attorney, and that both parties are . 
the cdebt, or part thereof, is unſatisſiedd. 
gi in C. B. plaintiff moved in the treaſury, ee che 
cummom affidavit, for leave to enter judgment on an old 
wartant of attorney, not expreſſing any term or time. And 
no cauſe being ſhewn, the rule was adlolue, on et. of 
fervice. Barnes, 52 2 TWw.0 IG. „ ale 
1 — boriieaye aoectter:op ata old 8 
of a u an affidavit, ſworn. by the plaintiff in 
— — commiſſioner of the 4 there, of 
the due enecutiom of the warrant of attorney, that the de- 
fendant was living, and the debt unpaid. Ani affidavit alſo 
was produced, that the plaintiff lived in Irelund. But the, 
court refuſed the plaintiff 's' i ſworn as aforeſaid, 
to de read. Barns 4. een. 

— In ejectment, not guilty,” a atione con- 
ſeſſion to the action; and defendant's/attor cribed the 
declaration accordingly. Motion, that plaintiff might enter 

for himſelf. But per cur. Defendant's attorney 
ought to come in proper perſon before the maſter, and do it 
there. And though it was urged he could not CI 
err Tongue en 7b ole 
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A motion was made to ſet aſide an execution on a judg- 
ment, upon ſuggeſtion of an agreement between the parties, 
made after the judgment given, - (v:z.) that the judgment 
ſhould be upon ſuch and ſuch terms. Per Holt, ch. juſt. 
Where a judgment is confeſſed upon terms, it being in 
effect but a conditional judgment, the court will lay their 
hands upon it, and ſee the terms performed; but where a 
judgment is acknowledged abſolutely,” and a ſubſequent 
agreement made, this does no way affect the judgment; and 
the court will take no notice of it, but put the party to his 
action on the agreement; and in this caſe the agreement be- 
ing only under their hands, it is no ground for an audita 
guereia, and the court cannot hold plea of an agreement upon 
a motion. Salk. 400. | 5) 
A defendant, frequently after a declaration delivered, will, 
on the plaintiff's: engaging to ſtay execution for a time, 
ive judgment by cognovit actionem; and in caſe of treſpaſs, 
c. confeſs damages by underwriting. the declaration thus: 
J acknowledge this action, and admit that the plaintiff 
AH. B. hath ſuſtained damages to 50. St.“ U 
If defendant conſents to confeſs a judgment on terms, as 
to ſtay execution, &c. it does not imply a conſent to bring 
no writ of error, unleſs ſo expreſſed. 2 Blackf. as 780. 
Motion to enter ſatisfaction on the record of judgment in 
plaintiff's name, aunc pro tunc; plaintiff being dead, after 
executing a warrant of attorney to acknowledge ſatisfaction, 
and his adminiſtratrix become a lunatict, as appeared by the 
affidavit of a phyſician who attended her. After rule to 
ſhew-cauſe, and no cauſe ſhewn, it was granted. Darlow 
v. late Duke'of M barton. Barnes, 258. 
Motion to enter up judgment on an old warrant of attor- 
ney. Plaintiff being a lunatic, did not fwear that the mo 
was unpaid, but another did, who had received the i 
upon the bond for three years, ever ſince plaintiff was a luna 
tic. Per cur. Let judgment be entered. Barnes, 2. 
Rule to ſhew cauſe why judgment and ff. fa. ſhould not be 
ſet aſide, and reſtitution made, no attorney being preſent at 
the execution of the warrant to enter judgment whilſt de- 
fendint was in cuſtody. It appeared, that one E. who had 
ſerved a clerkſhip, (and was ſworn an attorney ſoon after the 
execution of the warrant, and before the firſt motion made) 
was preſent: but this was held inſufficient, and the rule was 
made abſolute, and the prothonotary directed- to _ _ 
ac) action 
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Of Judgment by CONFESSION, &. 


faction as to the goods fold, which could not be reſtored in 
Hecie. Barnes, 4 . r 

On trial of a vel iſſue, it was found by verdict, that 
the warrant of attorney to enter judgment was given in 
conſequence of an v/urious contract.— On which the court 
ordered the judgment to be ſet aſide, and the warrant of at- 
torney, and the bond whereon the ſaid judgment was entered 
to be delivered up, and plaintiff to pay the coſts of the ap- 
plication. AMachin v. Delaval. Barnes, 52. 

In quare impedit, iſſue was joined between the parties, and 
afterwards judgment was entered at the foot of the iſſue for 
plaintiff, by cognovit actionem, ( n by virtue 
of a warrant of attorney for that purpoſe, pretended to be 
executed by defendant” Bond. The validity of which war- 
rant of attorney being conteſted, an iſſue was directed by 
the court to try whether the ſame was duly executed by Bond 
or not, and upon trial the jury found it to be a forgery ; 
where the court ordered the judgment entered by virtue 
of the ſaid warrant of attorney to be ſet aſide. ee 
moved, that the ſaid judgmęnt entered upon record, ſubſe- 
quent to the iſſue joined, might be ſtruck out of the roll, 
in order- that they might make up the record for trial by 
proviſo. The court denied to make any rule, but declared 
that the judgment might be vacated in proper manner, by 
virtue of the former rule for ſetting it aſide; and a vacatur 
Hoc judicium was accordingly entered on the margin of the 
roll. Barnes, 239- 

Defendant a minor, and another, gave a joint warrant of 


attorney to confeſs judgment, which was entered up againſt, 
them, and on motion afterwards the rule was made abſolute 


do ſet aſide the judgment againſt the minor [i. e. to vacate 
the warrant of attorney as 4 pony the infant, whereupon the 
0 


judgment as to him dr courle.] Motieux v. Sir Fobn 
St. Aubyn, and others. Hil, 17 Ges. 3. C. P. 2 Blackſ Rep. 
1 19 | | 
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IF a party die pending argument or time taken by the 
court to conſider, c. the court, on motion, will give 
leave to enter up judgment nunc pro tunc. Barnes, 255. 
On motion for a new trial on the ground of a ſuppoſed 
miſdirection of the judge in admitting improper evidence, 
Se. In the interim, and whilſt the queſtion was depend- 
ing in the court, (who took time to adviſe upon it) the 
endant died ; whereupon, the plaintiff moved for leave 
to enter up judgment as of the next term after the verditt, Per 
tur. It is diſcretionary to grant it or not. 1 Sid. 462. 
Criſpe and Fackſon v. Mayor of Berwick in point. 1 Vent. 58. 
O. S. C. in point. It ſeems reafonable, Take a rule to 
new cauſe: And afterwards the rule was made abſolute 
without defence. Tooter v. Duke of Beaufort. Burr. Rep, 


pkt. 147. | 

795 White pending argument on 4 opectal verdict, and 
died; on niotion, 

che judgment was ordered to be entered as of the term in 
which the paſten was returnable. Sir Fobn Trelawney v. Bp. 
of TWinchefter. Burr. Rep. 4 Pt. 226. 4 

By 17 Car. 2. c. 8. It is enacted, That in all actions 
« perſonal, real, or mixt, the death of either party, be- 
« tween the verdict and the judgment, ſhall not hereafter 
« de altedged for error, fo as ſuch judgment be entered 
within two terms after ſuch verdict.” | 

And © where any judgment after a verdict ſhall be had, 
« by of in the name of any executor or adminiſtrator, in 
« fuch caſe an adminiſtrator de bonis non, may fue forth a 
a 515 facias, and take execution upon ſuch judgment.“ 

A rule was obtained by plaintiff, to ſhew cauſe why 


- judgment ſhould not be entered nunc pro tunc. Cauſe was 


tried at the fittings after Trinity, A. D. 1735. Defendant 
fled a bill, and got an injunction, which was diffolved the 
tgth of May, 1740. Then ſearch was made for the poſtea, 
but it could not be found. And afterwards, 21ſt of June, 
1740, defendant died. It appeared, that the bill in Chancer 

was . in 1733, but the anſwer did not come in, ti 

1738, and a further anſwer, not till 1739. Per cur. By 
the ſtatute 17 Car. 2. Judgment may be entered within two 
terms after the verdict; and the death of the party, between 
verdict and judgment, ſhall not be aſſigned for error. But 
this caſe is not within the ftatute, The delay is pany 
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the plaintiff's, and not occaſioned. by the court. Rule dil. 
charged. Barnes, 261. | n 
A warrant of attorney was given to conſeſs j to 
to, and one died before judgment entered; and leave was 
given to the ſurvivor to enter it up. Todd v. Dodd. B. R. 
1 Wilf. 312. And ſee the caſes there cited, and 2 Black. 
Rep. 1300. Futcher v. Smith. But in Still v. Still, in 
C. B. 2 Barnes, 38. held, that the power ought ſtrictly to 
be and motion denied. f 
Do on like motion in C. B. by Laycock, who ſurvived. 
Micbin v. Garſortb. The court was of opinion, that the 
power ought to be ſtrictly purſued, and that a power to enter 
udgment at the ſuit of two, doth not extend to the ſurvivor. 
The intereſt of the ſurviving plaintiff cannot be. purſued 
againſt the authority, The thing prayed is feſtinum remedium, 
which cannot. be granted contrary to the agreement, of the 
parties. The original debt will remain, as. before the war- 
rant of attorney 1 Had the application been made the 
laſt term, the judgment would have related to a time when 
both plaintiff's were alive, and then perhaps the court might 
have given leave to enter 247 at the ſuit of two. Mo- 
tion denied. The act of 8 & 9 V. z. [which vide poſt] is 
out of the caſe. Barnes, 45. | 
The executor of A. moved for leave to enter up du. 
ment at his own ſuit on a warrant of attorney, the 
whereof extended to enter judgment at the ſuit of A. the 
teſtator, his beirs, executors, or adminiſtrators, —Rule was 
made abſolute, (on affidavit of ſervice) no cauſe being 
ſhewn. On moung this, the ſerjeant quoted a caſe in Salt. 
where a warrant. of attorney to enter judgment was given 
to a feme ſole, and ſhe having married before the judgment 
entered, the court gave leave to enter the judgment at the 
ſuit of the huſband and wife. Barnes, 44. 
Defendant died the 16th of February; judgment was 
figned the 21ſt, and the plaintiff, reyived the judgment 
by ſcire facias againſt the s adminiſtrator; and 
r two nmbils returned, execution was awarded. And 
on ſhewing cauſe againſt a rule to ſet aſide the judgment, 
the court held, that all judgments muſt be taken to be 
pronounced in term time; and that ſigning judgment in 


the vacation following, though after the death of the party, 
gn Rule diſcharged. nen, 267. And caſes there 
a 


Defendant 


of Judgment AFTER. THE DEATH. or 
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Defendant died the 27th of September, 1743; and on the 

Obes next ati fianed jud re of 'he pre- 
cedent term, by virtue of a warrant of attorney, and then 
executed” 5 15 and held well. Barnes, 268. 

Neſepdant died the a0th of pril, and on the 21ſt a 
dh was made on an affidavit ſworn the 19th, E 
leave to enter Fl. tent on an old warrant of attorne 
Rule made, an gment ſigned the 21ſt. On motion by the 
exec utors of — to Ft = the ju dement, "defend- 
ant being dead, before the rule made ali - „ 
el We burt laid, that if it had appeare to them, Sar 
the "defendant had been dead, leave to enter judgment had 
not been given. But here there was no impoſition on the 
__ and there was no difference between a "warrant of 
| ttörney, under or above a year ol, fave that if under, 
| cient may may be entered without, if above, not without 

K of the court. The judgment, when ſigned, relates to 
the elſdign day of the ferm preſent or preceding, The 
caſes ire uniform; and the court will adhere to fictions 
and relations, when they tend to promote juſtice. The 
old przctiee is altered By act of parliament only, with re- 
ſpeck to the time from which n are to Meas r- 
chiſers, and cited Fuller and Jocelyn. B R. 46 2. 
_ and Needham. Viner, title SO 556 . 

1 . Sævill and Wilfhire. Barnes, 270. 

December 1741, plaintiffs inteſtate died; and on 
the'Gth i WEL judgment was ſigned of the 11 ch. term 
prebetling t moved to ſet ande the judgment, and 
5 Tablequent proceedings, by ſei. fa. thereup6n, On 

Aa the court were of o Php . the ro having 
wo q before che eſſoign day wt Hila ptr is 

oy relation, though gh heart rty was dea before the actual 
leine eſpecially as it is only ey and 57 day o 
Ty ing is required to be ſet to it, 44. 87 R aym. 

And the rule to ſhew catife 5 55 e wol 
ö bete aſide, was diſcharged. Fide Barnes, 266. 

'watrant was g given aer to enter up judgment 26 of - 
term, which ne neglected to do: and afterwards 28 
dane died, and then plaintiff entered the judgment. 
Per Hite chief juſtice. The entry Will be as 0 the laſt 
term; and ſo before deferidant's death; and c Bf lf 
not 'ertqmeous;” And fuch 7 Rom is che er of the court, | 
(ere. W . 

or. I. | ö 
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plaintiff 44d Itter verde, and before was 


Ws Aﬀterwards judgment was entered, an and execution 
dy his feprelatiarive, without a ſcire ſaciat. And 


on motion XX ſet aſide the 1. Ny "was held, that 


ee rr I 
e after. And on eg 
Igtnent ſhould not be entered as of Trinity term, che — 


ten it was pronounced, the fame was made abſolute. 
97 4þ Mech v. Berry. Hil. 9 S 3. BaRo "Bury, 


22 
1 0 vnter judgment on an old warratt f 
attorney in M; chaelmas-term, on affidavit that defendant-was 
living in Ireland on the 18th- of September preceding, 28 2 
No length of time for the diſtance. Arne, 3» 54- 
4 53. 1 6. . That if any 
intif happen to r an interlocutor nt, 2 
2 fal judgment obtained in the ca 2 „e ail ac- 
dc tion ſhall Lo Abate by reaſon thereof, if ſuch 24tion might 
< be. origi proſecuted or maintained by the executors or 
M beth Pn Ah of ſuch plaintiff. And if the defendant die 
<« after ſuch interlocutory ee and before final judg- 
< ment therein obtained, . faid action ſhall not abate, if 
Fs ſuch action might be originally -proſecuted or maintained 
againſt the executors. or —— of ſuch defendant. 
= 2 the plaintiff, or if he be dead after ſuch interlocutory 
- judgment, his executors or adminiſtrators ſhall, and may, 
ve a ſeire facias againſt the defendant, if living after 
< ſuch interlocutory, judgment; or if he died after, then 
* againſt his — or adminiſtrators, to ſhew cauſe why 
5 — in ſuch action ſhould not be aſſeſſed or recover- 
. E 
The defendant died, after the rule to plead was out; but 
before the time, in a judge's order, for time to plead, had 
expired, and the olaintlf. igned an interlocutory judgment, 
and took out a ſcire facias againſt the defendant's executors, 
ic. But the court, on motion to ſet aſide the proceed- 
ings, held this not within the act, and ſet aſide the judg- 
ment, &c, as irregular, as the writ was abated by the death of 
ide defendant. - 1 Will. 315. ' Wallop and Irwin, 


FI ER > 52-8. 
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So in Sebert v. Executor of general Ruſſel, Mich. 9g Ges. 2. 
where-itappeared the general died at a day or two be- 
fore the tima for pleading was out. Lord Hardwicke and 
. cut, a 
But where- ied, after enquiry executed, and 
beſure final judgment, the court held it within the act. 
Pruc r. Reg.. C. ; 76. 17 45 1 42 | 4 
The ſtatute 17 Car. 2. makes the judgment good, as en- 
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. tered between the parties themſelves to the ſuit, . one 
y died after the verdict, and before the judgment entered... . - 

e n « Ita defendant dies after 
. mterlocutory judgment, the action may be continued againſt 


his tepreſentatives, the final judgment muſt be againſt the 
repreſentative, for he is —— taken notice of for that 
purpoſe 3 and the ſci. fa. againſt them mult be ſpread, an 
appeze-on-the ſamic.record. 1 Salt. 42. 
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1 F the party rty would arreſt the judgment, after verdict or in. ! 
"qui /tion of damages, a — muſt be made ſor a rule to a 
y brin — Pee or inguiſition, into court, a copy of which 
a de ſerded on the attorney of the other ſide; of which an 
; affidavit muſt be made, and anne ved to that — whereon 
the motion in arreſt of judgment is grounded. 
Phis rule in B. R. m — dark:of th 
rules office, for __ $6 is paid=—in. — 2 (oth the /c- 
"£0 20. 3.5 2 Ne 
It is againſt 1 ancient — of — * make 2 
rule to ſtay 42 unleſs the poſlea be brought in; but 
the court, if there be probable cauſe ſhewn, will order the 
pPoſtec to be brought in. Inſtead of giving notice to the other 
| _  the'better-way'is to give a rule upon the.peftea for bring- 
ing it: into court; for that is a notice of itſelf. Wd, 
Shephard.” Salk 789. bend. 

The defendant, within che or deys, cs Way bee 
the court in arre/t of judgment. 

Judgment can never be PR—_ but for that which ap- 
pears upon the record itfelf. Ld. Raym. 232. 

After judgment on demurrer, there can be no motion to 
arreſt the judgment, as the court will not ſuffer any one to ri 
tell them, that the judgment they gave, on mature delibera- ir 
tion, is wrong but otherwiſe in caſe of judgment by d-. w 
Fault, for that is not given in ſo ſolemn a manner; or, if re 
the fault ariſes on the writ of enquiry, or verdict, for ther 
the party cannot alledge it before. Edwards and Blunt WW af 
Stra. 425. Haw v. Godfrey. Mich. 4 Ges. 2. 91 

Per Buller, juſtice of B. R. In Burt v. Barlow, Eaft. 19 ce 
Geo. 3. a motion to arreſt a judgment may be made on N 7} 
#fth day in term, becauſe the four days are excluſtue; but in 
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caſes of new trial, the four days are incluſtue. be 
In C. B. motion in arreſt of judgment muſt be made be al 
fore, or upon the n. day of the hab. corp. juratorun he 
Barnes, 445. * 
Judgment mall not be lightly arkgies, after a verdict. A 
Burr. 4 pt. 3 vol. 1725 — 1729. ar 
The court will not intend any thing, to overturn a judz-M lo 
ment, bid. fe 
The court will, after a verdiaa, over-rule an objection, th 
which they would have liſtened to upon demurrer. B 
. Note — An inferior court may ſet aſide an interlocuto | 
judgment, in two caſes, viz. for irregularity, and, to let i ec 


a trial of the merits, even though the judgment were op di 
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lar. Bur. 4 pt. 1 val. 571, 572. But ſuch court cannot ſet 
aſide a judgment after a verdict upon the merits, though it 
may even after verdict, for irregularity. Ibid. - 

- Defendant moved in arreſt of judgment, the laſt day of 
term, but had no affidavit of notice of the motion. The 
court made the common rule to ſtay the entry of final judg- 
ment, till cauſe ſhewn ; but declared, that, for the future, 
they would never make a rule to ſtay the entry of final judg- 
ment, upon motion in arreſt, the laſt day of term, without 
notice. Barnes, 247. tum ins * 
In treſpaſs and Ade after verdict for plaintiff, defen- 
dant moved in arreſt of judgment; objecting, that the whole 
declaration was a mere recital, and nothing poſitive was 
avetred, the word whereas“ being inſerted in the beginning 
of the count. On ſhewing cauſe, the court were of opi- 
nion, that they ought to get over the old caſes, and not, 
through this nicety, ſet aſide the verdict and defeat juſtice. 
—On a ſpecial demurrer, the objection would have been 
good; but, after damages found, by reaſon of the aſſault, 

defect is cured. Rule diſcharged. Barnes, 452. 
So in B. R. a like motion; but on plaintiff's filing a bill 
right, the time of filing which the court would not enquire 
into, the court ordered the amendment, and ſaid, that for 
want of applying to amend, many judgments had been ar- 
reſted for the ſame cauſe. Stra. 1151. 1162. 

Quad cum in treſpaſs by bill in B. R. ſeems to be ill even 
after a verdict.— But in C. B. where the writ is ſet out, the 
quod cum in the declaration is helped thereby; and in that 
court it is even well enough on a ſpecial demurrer. Vide 2 
Wal 203. 'Ld. Raym. 1413. 1 Stra. 681. | 

Action on the caſe, wherein plaintiff declared, that ſhe 
being ſingle, and defendant affirming himſelf to be ſingle 
alſo, prevailed on plaintiff to marry him; when, in truth, 
he had been before married to another woman, viz. A. B. 
who was ſtill living, per quod plaintiff loſt her chaſtity.— 
After verdi&, and 2000. damages, defendant moved in 
arreſt of judgment, inſiſting, that the crime was made fe- 
lony by ſtatute Fac. 1. and that the action is merged in the 
felony. The court directed the entry of 2 upon 
the verdict to be ſtayed till further order. Proctor v. Bury. 
Barnes, 450. ; 

Action of debt, on bond, by the adminiſtrator of the ex. 
ecutor—the defendant pleaded non et fatium, iſſue, and ver- 
dict for plaintiff, —Judgment arreſted, becauſe the action did 

Fry not 


We a > & 
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2 aniinifirator of the executor z but there ſhould 
have 5 an adminiſtration de bonzs teſtatoris nll #4, iftratis, 


Tr, ; againſt two... One let judgment go b default; 
the e and, on Glad, had a ver 1185 mo- 
tion, in arreſt of judgment, it was inſiſted, the rule 1 
to be diſeharged ;- becauſe a tort differs from a contract; 
if in covenant againſt two, if one pleads a plea that goes to 
the-whale, and on iſſue joined it be found for him; and 
the other lets interloc gene judgment go by default, the 
plaintiff hy og boys Goal judgment againſt him, according 
to 1 Lev. 6 Bur for that caſe, in treſpaſs, one defendant 
not. But held, that if in a plea 
perſonal a 1 in bar to parcel, or which 
— to him that pleads it; and the other pleads a 
plea that goes to the whole; the laſt ſhall be tried firſt, be- 
cCauſe it goes to the w and the other ſhall have the ad- 
vantage of it; for in nal actions, the diſcharge of one 


is 0 . — of both; and n * can be given 
= r. defendant, becauſe it appear the plain- 
had _ 77 of action. Judgment ſted. 2 Lad. 


9 1372. 

8 againſt nue, there, was Judgment by by eta, 
and on the inquiry ſeparate dam afſefled, 20] 
againſt one, one penny againſt the : and judgment 
was arreſted, as damages cannot be ſevered where the treſ- 
paſs is conteſled, as by letting * 8⁰ by default. 
Stra. 422. 11 C. 5. 

Where an iſſue js only migjoined A ſhall hot be 
arreſted after verdict, it bei expreſs words of 
the ftatute of 2 32 . c. "70. "But where the 
cauſe is carried down without any; ſimiliter, tat is fatzl, 
and not amendable, and therefore 8 will be arreſted, 
there being no iſſue at all ; and the party recluded 
from demurring, Which he might do, * Ar oY Sim 


fumiliter and, therefore, on motion for leave to amen Fry 


defect, aſter motion in arreſt a Judgment, the court refuſed 
BE Stra. aer 
The plaintiff's good Sid were not replevied, but, 
by conſent of the attornies on both ſides, r ieg, in the 
diftrainor's hands, and without any writ of re. fü. lo. or ap- 
rance in this court, plaintiff declared, defendants avow- 
ed; 5 after long ſpecial pleadi and after trial of the 
iſſues at the — and a Wrede tor pin, the avowants 


moved 
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Of ARRESTING the Judgment. 


moved to {et aſide all the proceedings, and the rule for that. 
e was made abſolute. The court held the agreement 
to be void; a fraud upon the revenue and officers, and an 
abuſe of the court and the bar, that they had no juriſdiction, 
and conſequently could not give judgment. Barnes,” 451. 
and afterwards defendant pleads in chief, and there is a ver- 
dect for plaintiff; yet if the plea in abatement does not ap- 
to have been entered on the 7 privs record, judgment 
will be arreſted ; for, it being entered on the pla ral, (which 
was in court) it muſt be mentioned in the 7 prizes roll, 


otherwiſe it does not appear that it was a verdict in the fame 


ſe. _Carth. 447. 5 Mod; 309. LA. Raym. 329. 
The plaintif? + 5 am ile es by the , join- 
ed the iſſue thus: * and the aforeſaid defendant doth” the 


like 3 inſtead of faying, <« and the aforeſaid plaintiff doth _ 


the like. And this being objected in arreſt of judgment, 
the objection was 44 Bo and the judgment eſtabliſhed. 
Harvey v. Peake, Burr. R ep. 


Pt. 1793. | 
So where in debt on bond, the aan pleaded ſolvit 


ad diem, and concluded, ( and this he prays may be enquired 
of by the country.” To which the plaintiff fubjoined, and 
the aforeſaid defendant doth the lite;” and on motion, in ar- 
reſt of judgment, this objection was over- ruled. Raw- 
* ken 9 Ges. 1. cited in the above caſe of Harvey 
v. Peake. | 5 

After verdict for plaintiff, ſeveral objections were made 
in arreſt of judgment. 1. That though the action was 
treſpaſs upon the caſe, the jurata, at the foot of the record of 


rius, Was treſpaſs only. 2. That inſtead of faying, 
0 the chief juflice ſhould come before on the 19th SCE it 
was, unleſs he ſhould come before the 12 of Fuly, 3. That two 
of the defendants being ſheriff of ſex, the venire was 
awarded to the coroners ; but, by the jurata, the writ was 
aledged to be delivered to the ſheriff to be executed. 4. That 
the venire facias, inſtead of being returnable in court, was 
made returnable before the chief juſtice. "5. That the decla- 


| ration recited an original againſt Brooke and others, and 


counted againſt the ſaid John Brooke. As to the objec- 
tion, che court held 1 75 de 21 * Fad wo 4 
fails. As to the ſecond, by the writ of hab. corp. jur. the 
day of trial was rightly appointed, and the jurata is amend- 
able by that writ. As to the third, the vemre fucias appeared 


jo be returned by the nn, W 


If on a plea in abatement a re/pondeas ouſter is awarded, 
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Of AR ES TIN G the Judgment. 
by miſpriſion of the clerk. The return of the ve. .. 
though defective, is within the ſtatutes of jecfaili and amend.- 
ments. And, as to the laſt, the word John, in the declara- 
tion, muſt be rejected, and the coumt will ſtand againſt 2). 
ſaid Brooke, which muſt be the James Brooke before- men- 
tioned. The ſeveral amendments were ordered, and rule to 
_ Nay — ment diſcharged; but the plaintift's attorney to 
pay coſts for having made ſo many blunders. Fawhe v. 
abin & al. Barnes 11 . 

Upon an ifiue joined in an action of debt in B. R. there 
was à verdict for the plaintiff; and it was moved, in arreſt 
of judgment, becauſe the d:/tringas was de placito, with a 
blank, omitting deliti. The venire facias was right. But, 
the court held the di/tringas amendable, and over- ruled the 
objection; and per lolt C. J. The judge of niſi prius's au- 
thority is not by the diſtringas, but by the commiſſion of 
aſſeze ; for that by the ſtatute of n/# privs, 13 Edi. 1. c. 30. 
Which gives the trial by niſi prius, it is to be before judges 
of afſize, and the diſlringas is only to bring the jury before 
them; and, at firſt, trials by ni privs were had upon the 
8 and by that ae the clauſe of ni prius is 
expre 1 ordered to be inſerted in the venire facias. Then 
came the ſtatute 42 Ed. 3. c. 11. and ordered, that no in- 
queſts but alizes and deliverances of gaols, ſhould be taken 
by writ of ni prius, nor in other manner, before that the 
names of all them that ſhall paſs in the ſame inqueſts be re- 
turned into court. And by reaſon of that ſtatute, trials by 
niſi prius came to be upon the di/?ringas : and the intent of 
that ſtatute was, that by the jury being returned of record 
in court, the 35% might ſee the panel, -and prepare himſelf 
to make his challenges.—And per Pavel, juſt. another rea- 
ſon of trials being had upon the diſtringas, was, to prevent 
an inconvenience that was frequent heretofore, for the de- 
fendants-to caſt an eſſoign at ui privs, when all was ready 
for trial; for defendants being -4 the ſtatute of. 1Marlb. c. 10. 
to have but one eſſoĩgn after iſſue joined and upon the re- 
turn of the venire ſacias, when the trial was not had upon 
that, but that was returnable above, the defendant muſt be 
eſſoĩigned above, and could have no eſſoign below upon the 
afringas, and ſo the miſchief was helped. Jide Bullock v. 
| A Ld. Raym. 1143. h 
Note, There is a difference between no diſtringas, and a 
bad one: in the firſt, the want of a diſtringas is helped 
by the flatute of jeefails ; but otherwiſe in the laſt, : 
Wy ts 1 55 : aron 
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Of arrEsTING the Judgment. 
Baron and feme brought an action of aſſault and battery, 


; for a battery committed on both; judgment by default, en- 
5 quiry executed, and entire damages. And on the return of 
1 the enquiry, judgment was arreſted, becauſe the wife cannot 


. be joined in an action with the huſband, for à battery on the 
0 huſband. After which they brought a new action, only for 
0 a battery committed on the wife, and laid ad danmum of the 
hufband only. Not guilty was pleaded, and verdict for the 
plaintiff. And on motion in arreſt of judgment, becauſe it 
e ought to have been ad damnum ipſorum, the damages in ſuch 
ſt caſes ſurviving to the wife, in caſe of the huſband's death, 
a judgment was arreſted on motion by the' plaintiff himſelf for 
t his own expedition. Newton & Ux. v. Hatter. Ld. Raym. 
e 1208. | | BIT 
[= "Treſpaſs by A. and B. for breaking and entering the houſe - 


of of A. and taking away the goods of A. and B. verdict for 
of plaintiffs, and entire damages. But on motion in arreſt of 
es judgment, becauſe the two plaintiffs had joined in an action 
re for breaking and entering a houſe, &c. to which one of them 
he had no title, and conſequently if judgment ſhould be given, 
is one would recover damages to which he had no right, the 
en court made a rule to ſtay judgment, till it ſhould be moved 
n- by the plaintiffs; and afterwards, it being moved, judgment 
en was arreſted abſolutely. Maddox and Godfrey v. Taylor and 
he others. Ld. Raym. 1382. 

e- If on a joint bond the action is brought againſt one obligor 
by only, it is good cauſe of arreſting the judgment, if it appears 
of upon the face of the declaration; otherwiſe it muſt be averred. 
rd Burr. Rep. 4 pt. 3614. | 
elf Action of debt on bond in Middleſex, the condition of 
a- which was to pay money in London; after verdict, motion in 
ent arreſt of judgment, for that the action ought to have been 
le- tried in | pon. ny But per cur. (abſente Holt) *tis aided after 
dy * verdit. Maitland v. Taylor. Ld. Raym. 1212. 

10. In treſpaſs for taking divers goods, not ſaying what goods; 
re- after verdict, and damages for plaintiff, judgment was ar- 
on reſted. Ld. Raym. 1410. Stra. 637. L 

be Defendant had moved'in arreſt of judgment, and obtained 
the the common rule, which is, that the entry of judgment be 
AC ſtayed, till the court be moved on behalf of the plaintiff, and 
da 72 Ty 1 TT * Oh 
ped Where the iſſue is local, and not tried in the right place, 


this is cured by the 16 & 17 Car. 2, c. 8. Carth. 448. 
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otherwiſe order ; of which motion defendant has notice. 
the Objection in point of law was admitted, 
d that an entry r as the 

court, that judgment be arreſted, which 
ma are, For till err. the plaintiff c an 


ee action, as the 
— png N 


fice 12K chat it is an Mmwariable — with . r to ar- 

judgment, upon matter of law, “ that whatever is 
nan of 1 ent muſt be ſuch matter, as 

9 — been ſufficient to overturn 

on or Z ut this rule will not hold 2 con- 

ny wil be gol iſ of t as cauſe of 
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F the againſt whom a verdict is obtained on trial, 

or j nt on roquiry of damages, wiſhes for a new 
trial or inquiſition, he muſt move for the fame within the 
four days, or before final judgment be ſigned. The motion 
2 made in the court, by an affidavit of 
If a new trial or inquifition be denied, the party m 
afterwards move, on a ſimilar affidavit, to arr 77 2 
— but if a motion in arreſt of judgment be firſt made and 
refuſed, you cannot afterwards move for a new trial.<So 
'tis of an enquiry ; after motion in arreſt of judgment, de- 
fendant cannot move for a new writ. Salk. 647. 

In = = the ry days for motions for * trials are inclu- 

„but in arre judgment excluſtue. Burt v. Barlow. 
. K. 19 Geo. gt C. B. in — the four days are 
incluſiye. Barnes 44 + 

In C. B. a motion for a new trial cannot be made after 
the appearance day of the return of the habeas corpora jurato- 
rum, unleſs the foundation of the motion be fome matter 
diſcovered afterwards. Vide Barnes 4443. 

Where verdicts have been given contrary to evidence, or 
where there hath been no evidence at all to ſupport ſuch ver- 
dias, the court hath granted new trials; but if there hath 
been a contrariety of evidence on both fides, the courts have 
never granted new trials, notwithſtanding the judge (before 
whom the cauſe was tried) hath been of opinion, that the 
ſtrength and weight of evidence was againſt the verdict. 
Per Hannes, ch. juſt. 3 Wilſ. 47. 1 Will. 22. ; 

A juror on the principal panel was challenged, and after- 
wards ſworn on the tales by a wrong name; and though 
no fault was found with the verdi&, yet the court granted 
a new trial, Parker v. Thornton. Stra. 629. Ld. Raym, 
1410. | | 

The courts never grant a new trial in penal actions. 3 


of XA ; OT 
on on one of the game acts. Defendant had a verdict. 
Plaintiff moved for a new trial, and the judge who tried the 
cauſe, reported the verdict to be contrary to evidence. Not- 
withſtanding which, the rule to ſhew cauſe why a new trial 
ſhould not be had on payment of coſts, was diſcharged : be- 
cauſe no inſtance could 9 where in an action on 2 
penal ſtatute, in which a verdict was found for defendant, 2 
new trial had ever been granted. Barnes 466. 

The courts will grant a new trial where there has been 
exceſſeve damages given, but never where the damages have 
been thought to be ſmall. 2 Stra. 1051. 1 


BELL 2 
336 Ot new Trials. 


I a new „Gil be granted for exceſſive damages, and the 
ſame damages are given again, the court will never grant a 
third trial. Stra. 692. 

I in an action againſt two, one be acquitted, and the 
other found guilty, defendant can have no new trial, 
Stra. 814. 

A new trial may be granted a ſecond time, if the reaſons 
for granting it are ſufficient. Per cur. in Gondwin V. Gib- 
Ven one, c. Burr. 4 Pt. 2108. * 

Ne trials may be granted in ae; * aſter a trial 
at bar. Stra. 1105. - Burr. q vol. 2224, 2225. LA. 


1 8. * 

ein ee Ae iel beds the verdict in a 
city was contrary to evidence, but refuſed to let it be tried 
| by 6 jury of the county, till there had been a ſecond verdict, 
Although it was ſworn _ there | was no poſhbility of a fair 

trial. Anon,” = 
In a declaratio — was one ce that defendant gave 
: * bribe, and a for corrupting by P. V. —- Evidence 
was of corrupting by P. I. but verdict was for the plaintiff 
on the firſt count, and for defendant on the laſt ; and the 
court granted a new trial, as being againſt evidence, though 
they admitted, that if there 'had been only one chunt, it 
would bave deen good. Anon. 

A writ of enquiry was ſet aſide, becauſe 100]. was given, 
. the defendant ſwore, that there was not 55. damages, 
which the plaintiff did not deny. B. R. Anon. © 

The court will never grant a new trial upon the appli- 
cation of a party, for want of evidence which he * 
have produced at the trial. Cooke v. Berry. B. R. 


— — 

cauſe was at iſſue, and the Webel of ni prius, habeas 
corpora and jurata, were all made up for trial at a certain 
ſittings ; but the cauſe not coming on to be tried at that 
day, the plaintiff's attorney ought to have altered the record 
of rift prius, writ and jurata, for a future day of fitting, but 
nevletied ſo to do, or to reſeal the ſame, although apprized 
thereof; ſo the cauſe was tried at a future day; and it ap- 
peared on the face of the jurata, c. that cauſe was 
tried after the day of niſi prius mentioned therein, and 2 
verdict was for the plaintiff: and afterwards plaintiff moved 
to mend the habeug corpora and the — and defendant 
moved to ſet aſide the verdict. On ſhewing cauſe why the 
amendment ſnould not be made, the court were clearly of 
opinion, that the trial was coram non juice, and diſcharged 
the rule; but awarded ex officio a venire de nova, 2 Wil. 125 
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The court will never grant a new trial againſt the equity 
of the caſe, though the verdict be againſt evidence; nor in 
hard actions. ö [44 
A motion was made for a net trial in an action of rim. 
con. grounded on an affidavit, that the plaintiff was before 
married to another, then alive; and becauſe the witneſs was 
- of an infamous character. Par cur. This ſhould have been 
proved, and is no ground for a ne trial. Anon. a 
The courts will grant a new trial for miſdirection of th 
judge who tried the cauſe in point of evidence. 2 Will. 


After a verdict on the honeſt and juſt ſide of the cauſe, 
the court will ſupport it if poſſible, and not grant a new trial. 
- Goſlin v. MWilcoct. C. B. 2 Will. 202. 331 
A new trial was granted, although there was evidence on 
both ſides, becauſe all the witneſſes ſubſcribing to a releaſe 

were not called and examined at the trial. 3 7. 38. 
On two iſſues in covenant, one was clearly with the de- 
fendant, on the other a contrariety of evidence, and verdict 


i for deſendant, although, in the opinion of the judge, the 
: weight of evidence was with the plaintiff... New. trial refuſ- | 
ed. Per Wilmot, ch. juſt. It could not have been ſent to 


be tried again upon one of the iſſues, but it muſt have gone 
back on the whole record, viz. upon both the iſſues; and 
as one iſſue is clearly with the . defendant, there is no pre- 


| tence or foundation for a. new trial on that iſſue; and he 
f cited Rowland v. Vantlaten. C. B. Ea. Term. 1 Geo. 1. 
4 from J. Tracy's notes, where it was ſo determined. ide 
t f 


One iſſue out of four was againſt evidence, and the court 


Mich. 32 Geo. 2. 
| The 


ranted a new trial, not only as to that iſſue (for that they 

1 1 cannot be) but for the whole. Rex v. Poole. Eff. 
wy ICY ? | | 

« - 0 ſuch caſe the iſſue found muſt be a material one : for 
d if out of three iſſues two were found againſt evidence, yet if 
it - the material iſſue in the cauſe be agreeable. to evidence, the 
d _ will not grant a new trial, Dexter v. Barrowhy. | Eaſt. | 
= Aae. . „oa g's 
i 25 an action for a libel, the jury found a verdict for de- 16 
a - fendant, which the judge reported to be againſt. evidence; 6 
ed but ſaid, he ſhould have been ſatisfied with half a crown Wl 
nt damages. Whereupon B. R. refuſed a new trial; ſaying, it $i 
he was no matter of contract, no ſpecial damages laid or proved, 0 kl 
of but only a vindictive action; and courts of juſtice: are not 14 
ed to aft the paſſions of mankind, Burton v. Thompſon. hb 


# 
4 5 
* 4 
* 
* 
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ITbe courts will never grant a new triai, becauſe the ver- 
Aifk was: taken ans peng count, unleſs ſore injury would 
attend enſue. — R. _ . is 
{It r .a-monſurt order J at» ie 
per, e n 2A 36 
ee e x to. be, 
ouition efchojaliny a new trial (1 
Aut caſts. 80 where:a plaintiff | 
Ball ec ae itn opinion of a j 
be ſet aſide without c. 1 Blackſ. -.670. ond 
geſtment the courts will ſeldom. grant u new trael where 
— 5 is for the deſandant, becauſe: the plaintiff may 


bring a new 3 but where it is for the plaintiff, a 
— —— — ey 
ing a new trial is thegalteration of the poſſeſion of che 
premiſſes. Q A 
A e pay defendant, if dir W. C. 
—— 1600 guineas; and defendant 
Fro te y plaintiff. 500, if his father died before 
W. C. 2 — — wary 
_of the da S rec; avi aan dence 
9 — — At the tri 
ti damages 
L — the the contract 
was: Void, without c at Was a. contract in 
Futuro and that defendant could not poſſibly tuin, and there- 


ſore that he ought not to loſe. But the court thought the 


to be the proper judges of the intention of the wager, 
DD Earl of March v. Higot. 
2 
2 aſide, and a new trial granted. Cuſe 
——— brought his action againſt ane partner alone, 
account, which being given in evidence at 
der if was nonſuitad: but the court ſet aſide the 
le — it cannot be given in evidence, but ougit 
ve. been pleaded in abatement; and that the omitting 
to plead it 1 in abatement, was a waiver ee a0 
Rice v. Shute. Burr. Rep. 4 pt. 2642. 


A verdict upon a — for x 
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edpy produced, but aliter if the aQion had been by the 

Ni rain tm) the f fa. iſſued, therefore the plain Fs 
— ſtood. But in this caſe the court gave defendarits 
leave to move for a new trial, which was granted, becauſt 
plaintiff had brought this action under a "fraudulent bill of 
ſale. And Lord Mansfield ſaid, the verdict ariſes from 2 
Mp and inadvertence, and is againſt law and juftice. The 
plaintiff has no merits, the bill of ſale was fraudulent, plain. 
tiff's ſon [againſt whom ff. fa. iſſued] remained in poſſeſfion. 

recovery is —— ty contrary to _ and juſtice. 

Martyn v. Pedger and others. ne 4 pt. 2631. 

A ne trial ſhall not be | rar > hs counſel! 
thought it prudent to omit evi which they had in'their 
briefs, and might have offered in mitigation” of damages: 
nor becauſe another jury in a cauſe between the ſame par- 
ties nearly ſimilar, where ſuch evidence was offered, — 2 


different verdict Spong v. Hog. . B. Hil. 12 70. 3. 


2 Blathf. Rep. 802. 


The court ſet aſide a writ o a was 
returned b the plaintiff's if Tos. B. N. wane 


In an n for falſe vr 4 ro ” a tavern-keeper for 


a'few hours, 300 l. damages were 
the court thought not exceſſive, 
r 
n a like action or impriſonment a n printer 
for about fix hours, 300. 2 Wins not exceſſive — 
Ses, and new trial ed. — 
In a like action againſt the 1 king's m engers for impriſon- 
ing r (an . ) for ſix days, and for entering his 
and rummaging his deſks, books. and papers, under 
a ſecretary of ſtate's warrant, 10000. damages not thought 
exceſſive, nt à new trial refuſed. - 2 Wil}. 244. 
In a little aſſault and battery, in a diſpute about the pro- 


the jury, which 
to grant a new 


= of a turtle, between two gentlemen, citizens, 200/. 


xr — oling not thought exceſſive, and a new trial refuſed, 
2 Wilſ. 252 
In an Won for debauching plaintiff's daughter per qued, 


Sec. the court refuſed a new trial, moved for on account of 


exceſſive damages. Anon. 

The paintif, a baronet and member of parliament, reco- 
vered 10,0001. damages in an action on the caſe for a mali- 
cious Proſecution, vi. indicting and trying him for felony at 
the ON Bailey Sacha on tadden for a new trial, on 
account of tes damages, refuſed to grant it. Sir Alex- 
ander Liith v. Pope. Mich. 20 Geo. 3. C B. 2 Blackf. 
Rep. 1327. 
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423 new trial was granted, . becauſe. a, material. letter was 
diſcovered after the trial. Nn. B. R. ren 
... Though the ground of a verdict for the plaintiff be wrong, 


mere trifle. 
Excęſſive 
laſhes * 
colonel 
to pay 


A differe the former record, and verdict 
again for the plaintiff ;—which, on motion, was ſet aſide, 
it not being the ſame iſtue that was directed to be tried again. 
And though a. new trial was granted, yet it ought to be 

on pl 


. ea. Harper v. Dauy. B. R. Ld. Raym. 510. 
Cart . . . | * 


3 is ſeldom. granted but upon payment of coſts: | 


but this is in the diſcretion of the court. ' 
The court will not grant a new trial, after the merits 

have been tried, though the pleadings are not ſo proper as 

66 1 a 

A new trial was ted, becauſe the foreman of — jury 

2228 that the plaintiff ſhould never have a verdi 
alk. 645. A 3 46 
Where a new trial is granted for miſbehaviour of the jury, 

it ſhould be certified on record by the judge. Anon. B. R. 
Verdict for the plaintif,—and on motion for à new trial, 


the court were divided in opinion; and therefore, 1 — 


„ 
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zur made pi ntiff was at liberty to ſign final judgment. 
= v. yles, bart. Barnes 442. N 20 


The cauſe was tried before a judge of another court, and 
on motion for a new trial, ſuggeſting the verdict to be againſt 
evidence, relying on — r certificate. Per cur. In 
this caſe, it being tried before a judge of another court, an 
affidavit of what paſſed at the trial muſt be produced as a 

foundation for this motion. Barnes 447. 

If the ſheriff, on the execution of a writ of enquiry, 
admits improper evidence to be given, whereby the damages 
are leſſened, the court will ſet aſide the inquiſition, and 

ive plaintiff leave to execute a new writ of enquiry. Vide 
rnes 448. 

A verdict was ſet aſide, becauſe one perſon anſwered to 
another's name, and was fworn a juror. Barnes 453. 455- 
— The verdi& by eleven jurors only, is no verdict, and not 
amendable. When a ſuit is reſerved at ni. pri. for the opi- 
nion of the court, which is a practice introduced in lieu of a 
ſpecial verdict, the verdict ought always to be for the plain- 
tiff. And the rule of nf 2 ought to be to the following 
effect, That if the court ſhould be of opinion for the defend- 
ant, that then judgment of nonſuit ſhould be entered, other- 
wiſe the defendant could have no remedy in caſe of the plain- 
tiff's death. Barnes 460. 2 

The venire facias was awarded by miſtake, returnable on 
the morrow of the aſcenſion, inftead of eight days of the pu- 
rification. The defendants, though their witneſſes attended 
the aflizes, made no defence at the trial, but confeſſed leaſe, 
entry, and ouſter, and ſuffered plaintiff to take a verdict, 
relying on the miſtake in awarding the venire, returnable at 
2 day: fubſequent to the aſſize, till after which return, and 
default made by the jurors, there could be no niſi prius. The 
jury proceſs was made returnable at a proper day. And, on 
motion, the court held the variance material on the autho- 
rity of two caſes cited by the plaintiff's counſel. Baftard v. 
A” againſt Bartlett, Trin. — 2. Dale againſt Holmes. 
Mich. 4 Geo. 2. in B. R. Verdict ſet aſide on payment of 
colts, Barnes 460. | 

Want of due notice is a proper ground for a motion for 
a new trial: But the defendant is precluded, if he appear at 
the trial, and makes defence, Salt. 646. 

A material witneſs for defendant concealed himſelf in the 
plaintiff's houſe, to avoid being ſerved with a ſubpœna, by 
which the plaintiff obtained a verdict ; but the court ſet it 
aide without coſts, it being unreaſonable for the plaintiff to 
carry the cauſe down to trial, when ſhe knew the defendant 

Vos, 1, Gg could 


we - Ot new/Crials- 


ld bet make a defence. Montpeſſin v. Randle. Hy 20 
Geo. 2. Bull. M. Pri. 328. Weft HE habit unit Þ 

On motion for a new trial, the uſual way is to grant a 
rule to ſhew cauſe ; and then the puiſne 2 of the court 


ſpeaks to the judge who tried the cauſe, (if of another court) 
and obtains a report from him of the trial; and alfo a ſignifi- 
cation of his ſentiments on it. If the judge declares himſelf 
fatisfhed with the verdict, it hath been uſual not to grant 2 
new trial, on account of its being a verdict againſt evidence, 
On the other hand, if he declares himſelf diſſatisfied with the 
verdict, it is pretty much of courſe to grant it. 
If a verdict is ſet aſide, and a new trial granted, there is 
no occaſion to have the record of niſi prius re-ſealed, or to 
have freſh ſtamps; for the king having been once ſatisfied 
for the duty on the record, no other need be paid, as it is 
not compleat till judgment entered up, and the firſt verdict 
not being ſatisfactory to the court, is quite expunged ; and 
the record remains as if no trial had ever ben. 
On a motion for a new trial, the peſlea was brought into 
court, and after a new trial had been denied, the poftza could 
not be found, and the court on debate ordered a new one 
to be made out from the record above, and the affociate's 
notes. Stra. 1264. Pi 0.7 
* Note, After a new trial granted, no amendment will be 
allowed in the record. 2 Blackf. Rep. g20. 
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F the judgment, after the deciſion of the ſuit, be not 
"ras = ſuperſeded, or reverſed, the next and laſt ſtep, 
or the final object of the ſuit, is the execution of that judg- 
ment, or putting the ſentence of the law in force. Ihis is 
performed in different manners, according to the nature of 
the action upon which it is founded, and of the judgment 
which is had or recovered. As this volume has been con- 
fined moſtly to perſonal actions, we ſhall treat principally of 
execution therein; reſerving the conſideration of writs of 
execution in real and mixed actions, and the practice in 
executing the ſame, to ſuch particular actions; which will be 
treated of in the ſecond volume. 5 
When judgment is ſigned, the plaintiff is at liberty to ſue 
out execution, which is a writ founded upon the action, 
and directed to the ſheriff, from the court in which the 
judgment was given; and is ſuppoſed to be granted at the 
requeſt of the party at whoſe ſuit it is, to give him ſatisfac- 
tion of the judgment obtained by him. 


- 5 A 
— — — — 7 7 2 y 
> care. 4 — — . 5 A 
— * — — Le 7 . 7 N = 2 2 1 * : 
Sx — 1 . E p — * 
2 4 — —d y 4 8 — — - — 
- — — — . — — * — — — 
4 — * - 
11 » * * . + — q 2 — 
— — * — 
© CAC — — w h od — — 


thereby he may be deprived of his liberty, till he makes the 
ſatisfaction awarded: for neither the ſheriff, nor court, can 
admit him to bail; and therefore when he is once in cuſtody 
upon this writ, no other fort of execution can be ſued by the. 
plaintiff againſt his property; for the maxim of law 18, corpus 
bumanum non recipit eſtimationem. But if he ſhould happen 
to die, while charged in execution upon this writ, the plain- 
tiff may by the 21 Foc. 1. c. 24. after his death, ſue out 
other execution againſt his lands, goods, or chattels, at his 
election. a 
A capias ad ſatisfaciendum by the common law, lay only 
in treſpaſſes vi et armis, being a direct and wilful wrong, and 
wherein the capias ad reſpondendum was the immediate proceſs 
upon the original writ. But ſeveral ſtatutes having given 
the proceſs of capias ad reſpondendum, as the meſne prodeſs 
upon the original writ in other perſonal actions, than thoſe 
committed vi et armis, the capias ad ſatisfaciendum has become 
an executory proceſs in them alſo, it being held as a rule, 
that where a capias lies in proceſs. before judgment, it will 
lie in execution upon the judgment itſelf, —But if there js 
S 2 7 


0 There are three ſorts of execution generally in uſe at this 

Id day, upon judgments in perſonal actions, either of which the 

ne party has his election to foliow: but he cannot purſue two | 

* ſorts of execution at one and the ſame time. 1 9 
The higheſt of theſe ſorts of execution is that of a capias ad 1 

de 2 the ſecond, an elegit, the third, a flers facias. ; A ih 

'he capias ad ſatisfaciendum is a writ directed to the Mile 
ſheriff, commanding him to apprehend the defendant, and 1 


a judgment in C. B. againſt bail upon a ſcire facias on their 
recognizance, no capias lies againſt them on ſuch judg- 
ment; but otherwiſe, if they were ſued in debt on their 
recognizance, for then it is within the ſtatute, 25 Ed. 3. 
c. 17. But upon a judgment in B. R. againſt bail upon a 
ſeire facias, a capias will lie againſt them; and upon all 
actions by bill in B. R. a capias ad ſatisfaciendum lies in 
execution by the courſe of the court; for the bill and its 
ſubſequent proceſs, the latitat and cqpias, are in their nature 
and conſequence, of the force, validity, and effect of a capias 
ad r um. NA | | 
The elegit, ſo called becauſe it is in the election of the 
plaintiff, to ws — or not, oy given as an _ 
. proceſs by the ſtatute inſter the ſecond, c. 18. this 
writ the  herif is — to take and deliver « the 
-phaintiff the defendant's goods and chattels upon reaſonable 
appraiſement and price; (except his oxen and beaſts of the 
plough) and if his goods and chattels are not- ſufficient to 
-fatisfy the debt or damages awarded, then the moiety of 
his freehold * lands and tenements, which he had at the 
time of the judgment given, is alſo to be delivered, until 
out of the rents, iſſues, and profits thereof, the debt and 
damages are levied, or till the defendant's term therein be 
expired, as if he be only tenant for life, or in tail. 
The fferi fuciat, which is an old common law proceſs of 
execution, is alſa a writ directed to the ſheriff, commanding 
him, that he-cauſe to be made of the goods and chattels of 
the defendant, the debt or damages recovered, and give the 
amount thereof to the plaintiff. - This writ, and another 
-writ called a levars facias, which commanded the ſheriff to 
lievy or make of the (i. e. of the iſſues, rents, and profits 
thereof ) and chattels of the defendant, the ſum recovered, were 
the only common-law proceſs of execution. But when the 
flat. * m. 2. gave the clegrt, the levari facias fell into diſ- 
uſe, and is now ſeldom ſued out, unleſs againſt eccleſiaſtics, 
after return made by the ſheriff, that the defendant is cieri- 
cus beneficiatus, - m habens laicum feadum ; and then it is 
directed to the ordinary or biſhop, who thereupon ſends 
forth a ſeguęſtration of the profits of the clerk's benefice, 
directed to the churchwardens, &c. to gather up the ſame, 
and pay them over to him that had the judgment, till the 


— 


— 


t — lands not being liable to be taken in execution 
by writ of elegit, 1 Roll, Abr. 888. And wide Blackf. Com, 
„„ n 


debe 
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debt is paid. And it is ſaid, that this writ of ſequeſtration 
muſt be renewed every term; and that the biſhop uſually 
takes bond to ſave him harmleſs. | 
All the above writs may alſo be ſued out as proceſs of exe- 
cution, for coſts obtained by the defendant againſt the plain- 
tiff, if he is nonſurted, nonproſſed,. &c, | | 
Theſe writs ſpecify the nature of the action, and the judg- 
ment recovered ; and differ in the return of them, as the 
action was by bill or original. For all of which forms, ſee 
the Books of Entries. The forms of them are printed with 
blanks, and ca. 3 and fi. fa. s may be had at the ſtationers, 
neither of which need be ſigned, but they muſt be ſealed, for 
3 is paid. Elegits are ſued out of the office, and 
are ſigned and ſealed, for which 15. 8 d. for ſigning, and 
74. for ſealing is paid. | | 
If the party ſues out a ca. ſa. at firſt, and the defendant is 
apprehended and held in execution, no other proceſs can be 


ſued out againſt him. But as the defendant might, by this 


proceſs, undergo a perpetual impriſonment for life, the le- 
giſlature has humanely provided by the fat. 32 Geo. 2. c. 28. 
that if a defendant charged in execution, for any debt leſs 
than 1000. will ſurrender all his effects to his creditors, 
(except his apparel, bedding, and tools of his trade, not 
in the whole amounting to the value of 10/7.) and will make 
oath of his punctual compliance with the ſtatute, the pri- 
ſoner may be diſcharged, unleſs the creditor inſiſts upon 
detaining him; in which caſe, he ſhall. allow him 25. 44. 
per week, to be paid on the firſt day of every week; and, 
on failure of ſuch regular payment, the priſoner ſhall be 
diſcharged. Yet the creditor may, at any future time, have 
execution againſt the lands and goods of the defendant, tho 
never more againſt his perſon. 

A capias ad ſatisfaciendum lies not againſt peers of the 
realm or their wives, except upon a /tatute merchant, pur- 
ſuant to the ſtatute of Acton Burnell. 11 Ed. 1. or flatute 
flaple, according to the 27 Ed. 3. or on a recognizance in 
nature of a /atute flaple, upon the 23 Hen. 8. c. 6. 
Nor does a capias ad ſatisfaciendum lie againſt executors or 
adminiſtrators, for the debt of the teſtator or inteſtate, except 
a devaſtavit is returned, and then a ca. ſa, lies againſt their 
bodies, or a fi. fa: againſt their goods, : | 

If upon an elegit ſued out, the party had no lands to be 
delivered, and the goods and chattels levied thereby are not 
ſufficient to pay the debt, &c. a ca. ſa. may then be had after 
the ait. Tr v 


. 


G 3 8a 


345 Df Exetution. 


So after a fi. fa: fued out and executed, if all the goods 
and chattels are not ſufficient to ſatisfy the judgment re- 
covered, à ca. ſa. may then be ſued out. So that the 
body and goods may be taken in execution, or lands and 

oods, but not body and land too, upon any judgment 

tween ſubject and ſubject, by the courſe of the com- 
mon law. | | | 
But plaintiff cannot ſue out a ca. ſa. and ff. fa. againſt 
Fen — ſame time, and take — the ads 3 
rants thereon: and becauſe plaintiff had executed both a 
ca. ſa. and fi. fa. they were both ſet aſide as irregular, 
Barnes 198. 2 | 

An elegit lies againſt peert of the realm as well as others. 
And alſo againft executors and adminiſtrators, upon a deva/- 
tavit returned. | 
- Upon an legit, the ſheriff muſt take an inquiſition, by 
twelve men, and the lands muſt be deſcribed with certainty, 
and the moiety ſet out by metes and bounds, and no more 
than the moiety delivered. But if the goods and chaitels 
are ſufficient, he ought not to take an inquiſition of the 
lands. | 

A fieri facias lies as well againſt peers as others; and 
againſt executors and adminiſtrators, with regard to the goods 
of the deceaſed. 

If a party elects the execution of legit, the better way 
js to 'award elegits upon the roll, which he may do into 
as many counties as he pleaſes; and then he has no occa- 
ſion to. ſue out to/tatum elegits, if the defendant has no 
lands or aſſets in that county where the egit was award- 
ed. But it is ſaid, that if a party awards an. elegit into 
one county, extends the lands. upon the writ, and after- 
wards files it, he is barred, and cannot ſue out an elegit into 
any other county. | 2 

By the ſtatute of frauds, 29 Car. 2. c. 3. , 10. © Every 
<& ſheriff, or other officer, to whom any writ or precept 
« ſhall be directed, upon any judgment, ſtatute, or recog- 
4 nizance, ſhall and may do, make, and deliver execution 
& of all lands, tenements, rectories, tythes, rents, and 
* hereditaments, as any perſon or perſons be in any man- 
ner ſeized or poſſeſſed of in tru? for him againſt whom 
& execution is ſued, unto the party ſuing ; like as the ſhe- 
« riff or officer might have done, if the ſaid party againſt 
& whom execution ſhall be ſued, had been died of ſuch 
* lands, &c. as they be ſeized of in truſt for him at the 
time of the ſaid execution ſued: which lands, &c. by 
force and virtue of ſuch execution, ſhall accordingly 7 
2 * 
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ce held or enjoyed, freed or diſcharged, from all incumbran- 
« ces of ſuch petſon or perſons as ſhall be fo ſeized or 
« poſſeſſed in truſt for the perſon againſt whom ſuch exe- 
« cution ſhall be ſued. —And if any ce/tui que truſt ſhall 
« die, leaving a tru/? in fee ſimple to deſcend to his heirs, 
&« fuch truſt ſhall be deemed and taken to be afſets by deſcent, 
« and the heir ſhall be liable to, and chargeable with, the 
e obligation of his anceſtors, for and by reaſon of ſuch aſſets, 


« as if the eſtate in law had deſcended to him in poſſeſſion, 


« in like manner as the truſt deſcended,” 


* 
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When to be ſued out, and by whom. 


- 7 Recution may be ſued out immediately after judgment 
E ſigned, nth before it is entered. Law of Executions, 43. 
If execution is not ſued out within a year after the * 
ment, the judgment muſt be revived by ſcire fucias, and 
45 nt on muſt be obtained, befor e execution can 
be ſued out, Sed vide poff, in what caſes it may be ſued out 
Without a ſci. fa, ey FCAEIG 98 
The year is to be computed 1 ing the 
— ped Judgment was of Mich. 1731, ligned Nov. 13, 
- and the ff. fa. bore teſte Nov. 28, in Mich. term following. 
Defendant moved to ſet aſide the f. fa. as irregular, the 
judgment not being revived by ſcire factas, and the fi. fa. 
not being iſſued within the year. Plaintiff inſiſted, that the 
F. fe. being iſſued within the fourth term, from the time of 


fſigning the judgment, it was regular, and produced an afh- 


davit that execution had been ſome time ſtayed by an ixjunc- 
tion out of Chancery. The court held the injunction to be 
quite out of the caſe, and chat the year is to be computed 
from the day of ſigning the judgment, and therefore ſet aſide 
the ff. fa. Barnes, 197. | 
If either party die, before execution ſued out, it cannot 
de ſued out, till ſcire facias ſued out by or againſt the re- 
. e. of the party, and judgment thereon, King's 
Ot A | 
I error be brought, and the judgment is affirmed, the 
' plaintiff may take out execution without a ſcire facias, 
c_ the year-and day are paſt {ince the judgment. Law 
| *. . 
7 if a cht is affirmed on error in Gam. Scacc. and af- 
terwards another writ of error is brought on the award of 


execution, this is no ſuperſedtas to the execution. Salk, 


nie | 


In treſpaſs againſt fovwr—defendants brought error in Cam. 
Seacc, and then the writ abated by the death of one. Ano- 
ther writ was brought, and that abated by the death of ano- 
ther: and no new 'writ being brought, the plaintiff ſued 
out a ca. ſa. without reviving the judgment by ſcire facias, 
vrhich the court held to be good, as there was no need to 
revive the judgment, as that was ſufficiently revived by 
the writs of error. But they held, that where a writ of 
error determines by abatement or diſcontinuance, the judg- 
ment is not again in B. X. till there be a remittitur entered; 
for, without ſuch remittitur, it cannot appear to the court 
of B. R. but that the writ of error is till ——_—_— 
U. 
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Cum. Scacc. and for want of this, the execution was erro- 


neous, but not void. Salk. 261. I 
If -the defendant. dies after the writ of execution is taken 


out, and before it is executed, yet it may be executed on 
- bis goods in the hands of his executors or adminiſtrators. 


Law of Ex. 46. Pratt. Reg. 215. 
If the plaintiff dies after a f. fa. ſued out, yet it may be 


executed notwithſtanding his death. Cro. El. 4.59. And 


his executor or adminiſtrator ſhall have the money. bid. 


And if the plaintiff has made no executor, or adminiſtration 


is not yet committed, the money muſt be brought into 
court, and there depoſited until, Sc. Ny, 73. Vide La. 


_ 1073. 
a an — * has ſued out an elzgit, upon a judgment 
recovered by himſelf, and before the debt is levied dies in- 
teſtate, the adminiſtrator de bonis non ſhall take advantage of 
7 — otherwiſe, if he dies before execution ſued out. 
2 

Treſpaſs and judgment againſt four, in C. B. error in 
B. R. and one died, whereby the writ abated, and there- 
upon plaintiff took out a nie oh againſt all four. Per cur. 
1. The writ of error is abated. 2. If execution had been 
taken againft three only, it had been erroneous, becauſe 
not warranted by the judgment. 3. If execution had not 
been ſo long delayed by the writ E gh: ſo that it might 
have been teſted, of the ſame term as the judgment, then 
the death of one had not been material, becauſe ſubſequent 
to the tele. 4. This execution is wrong, and muſt be ſu- 
perſeded, becauſe the death of the party does not appear by 
matter of record to the court ; and, till apprized of it, they 
are bound by the writ of error. 5. In this caſe, no need 
of a ſci. fa. which is only neceſſary in caſes where a new 
perſon is to be better or worſe by the execution; then, 
there muſt be a ſci. fa, becauſe, being a ſtranger, he muſt 
be made party.—But where execution is neither to charge 


or benefit any new party, as in this caſe, where there is 


A ſurvivorſhip, it is not neceſſary; for there is no reaſon, 
-why death ſhould make the condition of the ſurvivors better 
than before. Salk. 319. Ld. Raym. 244. 

Defendants had delayed paint, by bills in Chancery far 
injunfions, and by obtaining time for pn &c. and upon 
the plaintiff's ſuing out execution above a year after judg- 
ment, without a fir facias, the defendants moved to ſet 
alide the fame, for irregularity. Per cur. The rule of 
reviving 
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reviving a judgment, above à year old, by ſcire. ſucias, be- 


fore ſuing out execution upon it, which. was intended to 
prevent a ſurprize upon the defendant ; ought not to be 
taken advantage of by a defendant, who was ſo far from be- 
ing ſurpriſed by the plaintiff's. delay, that he himſelf has 
been trying all manner of methods whereby he might de- 
lay the plaintiff; and therefore, they not only diſcharged 
the rule, but with coſts. Barr. Rep. 4 pt. 660. — Though 
ſaidin Barnes, 1 32. that if not taken out within a year, there 
muſt be 2 . though the plaintiff was ſtopped by ixjunc- 
tion. So is Salk. 322. | ns, 

If -a-writ error abates by. motion, the court muſt be 
moved for leave to take out execution ; but if it abates by 
reaſon of variance from the record, ſo that the record is 
never removed, no need of motion. Salk. 264. 

After a writ of error is zon-projfed, the court, on motion, 
will give leave to take out execution, though a ſecond writ 
of error is brought. King's Rep. 243. | 
- Vide of © ſuperſeding execution” poſt. 

If an action is brought on a judgment, pending a writ of 
error, and judgment is obtained in that action, the plaintiff 
may take out execution on the ſecond judgment, unleſs the 
defendant moves the court to ſtay proceedings, (which is 
always granted) pending error, before the ſecond judgment 
is obtained. 1 Barnes, 140. 143. Barnes, 203. 

If plaintiff brings an action of debt on a judgment, he can- 
not take out execution on the judgment, till he has diſcon- 
tinued his action. 2 Barnes, 169. 

After execution executed, the court cannot enquire into 
the um of debt and coſts. 2 Barnes, 162 

If there be a ceſſet executio upon the judgment for a year, 
the plaintiff. may have execution, after a year and day, with- 
out a 2 The os | 

If an admini/trator, durant. miner. ætat. recover judgment, 
and afterwards the executor come of age, he may have a ſcire 
facias on this recovery. Law of Ex. 7. 

If baron and ſeme executrix obtain judgment, and the 
feme dies, the baron cannot have execution, but admini/tra- 
tor de bonus non. So if they obtain judgment on a ſcire facias. 
'Cro. Car. 464. 
But where baron and feme recover land and damages, 
and baron dies, the feme ſhall have execution of damages. 
Law'of Ex. 8. ; ; NE 
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So if baron and feme recover judgment in right of the 
feme, and ſhe dies, baron ſhall have execution. Law of 
Ex. 10. | | 

An executor may revive judgment, but cannot take out 
execution, pending a writ of error. 2 Barnes, 347. ö 

In debt, if the defendant acknowledge the action for part, 
and for reſidue pleads to iſſue, the plaintiff ſhall not have 
execution, for what is acknowledged, till the iſſue is tried, 
unleſs he releaſe the damages. If he be nonſuit on the 
iſſue, he ſhall have execution after for what is acknowledged. 
Law of Ex. 44. : | 

If after judgment there is an agreement between the par- 
ties that execution ſhall not be taken out till the next term, 
and if it is ſued out before, the court will ſet aſide the proceed. 
ings. 1 Mod. 20. = 

If no execution has been taken out on the judgment on a 
ſeire facias, one execution may be ſued out, for debt and 
coſts, and damages in the original action, and for the coſts 
of a non- pros of a writ of error. 5. 

If the defendant is taken on a ca. fa. and bail in error 
afterwards perfected, the perſon ſhall be diſcharged ; but in 
caſe of a fi. fa, the proceedings, fo far as the ſheriff has 
gone, muſt ſtand. 2 Barnes, 175. E 

Upon a judgment obtained, and all parties living, if a 
fi: fa. ca. ja. or elegit be ſued out within the year, and re- 
turned and entered upon the roll, the fame may be continued 
down from term to term, to the time of the execution 
thereof, although after the year, and fhall be as good as if 
the judgment had been revived by ſcire facras. — 

Within a year after judgment, plaintiff ſued out a ff. fe. 
in Eaſter term, 1757, returnable Cas Aſcenſ. in the fame 
term; and continued it upon the roll till Triniy, 1758, 
by vicecomes non miſit breve ; and defendant being taken in 
the ſame term by a ca. ſa. iſſued on the judgment, it was 
moved, that this was irregular, there neither being any 
ſeire facias to revive the judgment, it being above a year old, 
nor any execution returned by the ſheriff to warrant the en- 
try of the continuances on the roll. Per cur. C. B. The 
defendant muſt be diſcharged, and plaintiff pay the coſts of 
the application, as it is irregular to continue the execution 
on the roll which was never returned or filed. 2 i. 82. 

Defendant was taken on a ca. ſ#. and diſcharged by 
plaintiff's conſent ;, and above a year after the plaintiff ſued 
out another ca. ſa. without continuance upon the roll; and 

It 
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it was ſet aſide notwithſtanding a written agreement. 2 
Barnes, 166. | 

Several years after judgment an award of execution was 
entered, as of the fame term with the judgment, and con- 
tinued down and executed without a ſcire factas, and held 
well. Cartb. 283. 72 (14 1 
In C. B. it ſeems neceſſary that a writ ſhould be 
ſued out, purſuant to the firſt award. Vide 2 Barnes, 172. 
But where on a'rule to ſhew cauſe, why a fi. fa. ſhould 
not be ſet aſide, the judgment being above a year old, and 
not revived by ſcire facias, nor any continuances of _ a. 
entered on record: the plaintiff having, before cauſe ſhewn, 
entered the continuances, and producing intervening writs 
of ff. fa. to warrant the ſame, the rule was diſcharged. 

On an old judgment not revived by ſcire facias—Plain- 
tiff took out a ca. fa. and on defendant's application to the 
court to ſet it aſide as irregular—the plaintiff produced 2 
roll whereon continuances were entered of a fi. fa. ſued 
within the year, with a vicecomes non miſit» breve, and an 
award of a ca. ſa.; but it not appearing, that the firſt f. fa. 
or any other was returned, the continuances were deemed 
inſufſicient to ſupport the ca. Je, on an old judgment not 
revived—and defendant was diſcharged with coſts. Barnes, 


212. BOL 2 
1 ſcire facias to revive a — — or award of execu- 
tion, muſt be in that county where judgment is recovered, 
or execution awarded; and an execution was ſet aſide, be- 
cauſe the ſcire facias was in a wrong county. Barnes, 207. 
A man may award, on the roll, elegits into as many 
counties as he pleaſes, and execute all or any at his leiſure ; 
but it is faid, that if he awards an elegit into one county, 
extends the lands upon the writ, and afterwards files it, he 
is barred, and cannot ſue out an elegit into any other county. 
Where, by inquiſition on an elegit, it is found, that 
the plaintiff was ſeized of the lands at the time the judg- 
ment was given, upon an ejectment [which muſt be] brought 
to recover the poſſeſſion; the plaintiff need only give in 
evidence the copy of the judgment, elegit, and inquiſition, 
thereupon filed; and is not bound to prove the party ſeized 
at the time of the judgment; and, if he was not ſeized, it 
muſt be proved by the other fide. 
I a defendant ſurrenders himſelf, after judgment, in 
diſcharge of his bail, the plaintiff muſt charge him in exe- 
cution in two terms following, (the term in which he ſur- 
| 7 | renders 
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4 renders being one) or he ſhall be diſcharged on common bail, 
as if in cuſtody for want of bail upon an action, unleſs pros 
J ceedings be ſtayed. by writ of error, or injunction. = + 
. Defendant obtained a ſuperſedeas, for want of a declara- 
1 tion in an action of debt on judgment, and was afterwards 
taken in execution by a capras ad ſatisfac. iſſued after a year 
/ and day from the time of the judgment, without any ſcire | 
factas to revive. Defendant brought his action for falſe im- i 
| priſonment, and plaintiff juſtified under the ca. fa. Defen- | 
dant now applied to ſet aſide the ca. ſa. and it appearing ; 
f that a capias ad reſpondendum only, and not a ca. ſa. had if- ö 
; ſued within the year, there was nothing to warrant the con- if 
; tinuance of a ca. ſa. on the roll; and the rule was made | 
abſolute to ſet aſide the ca. /a. Martin v. Ridge. Barnes, 1 
206. | | | 


After error allowed, plaintiff brought an action on the 
judgment, and bail juſtified, Afterwards the writ of 

| was non-proſſed for want of tranſcribing the record. Plaintiff, 
without diſcontinuing his action on the judgment, took de- 
| fendant's goods in execution by teſlatum fi. fa. which was 
| held irregular ; and the writ ſet aſide, and reſtitution award- 
. ed, with coſts, Plaintiff will be at liberty to take out exe - 
cution, after diſcontinuing his action on the judgment, 
Barnes, 208, 
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Where the Exxcurion mult be joint, and 
where it may be ſeveral. 


IF judgment be againſt ſeveral, execution muſt be joint. 
8 Keb. 298. Law of Ex. 7. 62. 2 Barnes, 172. 
ut though a ſcire facias againſt bail be joint, yet execu- 
tion may be ſeveral. 1 Lev. 225. Law of Ex. 63. 
In popular actions there ſhall be but one execution for king 
and party. Law of Ex. 63. F | 
If two be bound jointly and ſeverally to A. and A, ſue 
them jointly, A. may have a capias againſt them both, and 
the death or eſcape of one ſhall not diſcharge the other. But 
A. cannot have a capias againſt one, and another kind of ex- 
ecution againſt the other; becauſe, though they be two ſe- 
veral perſons, yet they make but one debtor, when A. ſues 
them jointly. But if A. fue them ſeverally, he may fever them 
in their kinds of execution; though if once a very ſatisſac- 
tion be had of one, or againſt the ſheriff for an eſcape 
5 one, the other may be relieved by an audita querela. 
2b. 59. 
| Verdict azainft four defendants, judgment by default 
againſt the fifth, error brought in the name of the fifth only; 
and on motion, the court gave leave to take out ex- 
ecution againſt the other four. 1 Barnes, 141. Prag. 
194. 7 
= «. — in Ireſpaſ againſt four, execution muſt be 
againſt all; and if they bring error, and one dies, by which 
the writ of error abates, then plaintiff may ſue execution 
againſt the ſurviving three, ſuggeſting the death of the 
fourth on record, but need not ſue a previous ſcire facias : 
for that is only neceſſary when a new party to the judg- 
— is to be benefited or charged by the execution. 
alk. 319. 
1 againſt two; one dies, the plaintiff brings a 
fer. 14 againſt the ſurvivor, and the executor of the other de- 
fendant ; the ſurvivor makes default, and the executor de- 
murs, and had judgment, becauſe the court held that the 
perſonal lien furvived. Per Holt. Where a judgment is 
againſt ſeveral, there the lien ſurvives; for as the land is not 
bound but in reſpect of the perſon, ſo in that caſe the party 
dying, his lands are unbound. If judgment be againſt two 
or three, the execution muſt be joint, and not againſt any 
one; and if three be jointly and ſeverally bound, the party 
muſt ſue either all, or one, but cannot ſue two, becauſe nei- 
ther joint nor ſeveral : but where ſeveral become bail, the 
one may be ſued without naming the other, for they are 
ſeverally 
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ſeverally bound. Cary v. Ward. Paſ. 26. Car. 2. 3 Keb. 
2 . WH 5 . 4 
"If baron and feme are taken in execution, the feme ſhall 
not be diſcharged. 1 Barnes, 142.— But if the ſeme only is 
taken, ſhe: ſhall be diſcharged. 2 Barnes, 161. Pra#. 
Reg. 208.—But if baron and feme are taken in execution, 
an] the baron eſcape, unleſs the plaintiff will retake the ba- 
ron, the feme ſhall be diſcharged. 1 Vent. 51. 
In trover, if there is judgment and execution againſt þa- 


ron and feme, the court will not diſcharge the feme, unleſs 


there is fraud or colluſion between plaintiff and the huſband 


to keep her in cuſtody. Stra. 1167.— 80 in battery by de- 
fendant's wife of plaintiff's wife, the court will not diſ- 


charge the wife who is only in execution, if it appears there 


is no deſign to ſcreen the huſband. Sera. 1237. Wil. 149. 


Though ſaid in Cre. Car. 513. that if judgment be reco- 
vered againſt baron and feme for the contract, nay even for 
the . — miſbehaviour of the feme during her coverture, 
a capias ſhall iſſue againſt baron only. 

If judgment is recovered againſt baron and feme for the 
debt of feme dum ſola, a _— may iſſue to take both baron 
and feme in execution. oor, 704. Barnes, 203.— But if 
an action is brought originally againſt ex dum ſola, and 

nding the ſuit ſhe marries, a capias ſhall be awarded againſt 
ba only, and not againſt baron. Cro. Fac. 323. 

Action againſt baron and feme for debt contracted by her 
dum ſola; after judgment againſt them, the bail rendered 
them both to priſon in diſcharge of bail, and on motion ſhe 
was diſcharged. 3 Mi. 124.—But where judgment and 
execution are againſt huſband and wife, ſhe ſhall not be diſ- 
charged, but only where ſhe is in cuſtody upon meſne pro- 
ceſs ; and when Juſband and wife are rendered in diſcharge 
of bail, after judgment againſt them, they are in the ſame 
ſituation as if bail had never been put in; and not being 
charged in execution, the wife muſt be diſcharged out of 
prifon, Ibid. | | 

Action by baron and feme, who were nonſuited, and eme 


alone was taken on a captas for the coſts, and ſhe was diſ- 


charged. Barnes, 207. 

After judgment in a joint action, plaintiff ſued out a fi. fa, 

againſt one only. He moved to ſet aſide the fi. fa. and to 

have reſtitution ; on which plaintiff prayed to amend the f. * 
4 


M 
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book judgment r — er 2 


without any — | 191 

If one of two-partners is fued, and ju recovered 
againſt him, the execution muſt be againſt him. But un. 
der a fi. fa. againſt him, the ſheriff muſt ſeize the joint 
goods, and ſell a moiety thereof undivided, and the vendes 
will be tenant in common with the other partner. Heyden v. 


Heydon. Salt. 392. 
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I you want to have execution into a different county from 
that in which your venue is laid, it muſt be by a te/tatum 
writ, Whether a ca. ſa. or fi. fe, having firſt got an origi 

i. fa. ot ca. ſa . into that county where the venue is laid re- 
turned to ground the tgatum on. 76 ä 

But the courts will not go into a nice enquiry when the 
f fa. or «a. ja. into the original county was ſued out, but 
it is ſufficient to produce the writ returned. 2 Barnes, 169. 
and t need not be filed before the teſtatum iſſues. 1 Barnes, 


138. 3 T1120 THNQ 97 1 | N 

"On motion to ſet aſide a teſtatum fi. fa. iſſued immediately 
after judgment, and before a fi. fa. returned and filed to 
warrant it, the court, on ſhewing cauſe, diſcharged the rule, 
to ſet it aſide, plaintiff producing a fi. fa, returned in the 
proper 2 Proceſs whereon to ground a teſtatum writ, 
is returned of courſe by the attorney himſelf as originals are, 
and it js ſufficient if, upon ſearch, one is found. 2 Salk. 590. 
C. fo. into Wilthire, and then a teftatum into London, 
but the teſtatum part of the writ omitted and held bad, and 
the defendant diſcharged : and Lord Mansfield ſaid it ap- 
peared clearly, from Pra#?. Reg. and Barnes, to be neceſſar 
that it ſhould appear to be a zefat..m, for it did appear 
there on the record ; and the court held, that it ſo appear- 
ing, the writ was oe without repeating it. EA. 10 Geo. 3. 
Allen v. Allen, B. R. 2 Blackſ. Rep. 694. 

It is not neceſſary to inſert the form of a teſſatum in a 
teſtatum writ, ſo as that it may appear from the writ itſelf 
to be a teſtatum. 2 Vol. Rules and Orders B. R. and C. B. 79. 
Pratt. Reg. 210. 212. Barnes, 129. 132. But there muſt 
be an award of a teſtatum upon the roll. _ 

Judgment in B. R. a fi. fa. into London, returned nulla 
lena, and a teftatum into Montgomeryſhire, to which the ſhe- 
riff returned that the writ of our lord the king does not run 
into Wales, but at the king's ſuit, or where he is concerned. 
Per cur, On a judgment in this court, execution may be 
awarded into Wales, or a county palatine. Cro. Fac. 484. 
Cro. El. 445,—Lands in Wales are pleadable here. Hetley 
18. 20, 21. 2 Bulſ.. 54, 156.—lf the writ did not run there, 
yet the ſheriff, being an officer of the court, ought not to 
queſtion it, but to make return of the execution of it. And 
the court accordingly ordered the ſheriff, upon a penalty, to 
return the writ, as he would ſtand by it: ſaying, that ſheriffs 
in Wales ought to execute judicial writs, for the court has 
none to write to there, as in counties palatine, where they 
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write to the chancellor or chanberlain, or warden of the 
Cinque Ports. An elegit may be executed in Maler, and why 
not = fa, ? If it could not, the party would be without 
remedy ; for he cannot bring an action there upon this judg- 
ment; and he cannot outlaw the defendant, becauſe this is 
on a bill of debt againſt an executor. © Draper v. Biainey. 
Tr. 22 Cur. 2. 1 Lev. 291. Ray. 206. 2 Saund. 193. 
2 Keb.' 649. 657+ 7. „ 1 
Motion to have reſtitution of goods levied by 1 4 fa. 
out of B. R. in the county palatine of Chefter,' denied. 
Per cur. Executions may well iſſue out of this court, to the 
eounty palatine, on a judgment originally given here. 1 
Lev. 256. [IR JIE 
Motion to fet aſide execution, on a judgment in C. B. on 
-which judgment-an aCtion of debt was brought in the mayor's 
eourt of "Worceſter, and defendant was arreſted there; and 
aſterwards plaintiff took out execution in this court. Rule 
to ſhew: cauſe why plaintiff ſhould not make his election. 
© *Richard v. Davis. Barnes, 203. Ly lira 
Judgment in Middleſex : Defendant taken on a teftat. 
ca.'fa. in 2 out of Middleſex.  ObjeQtion, That 
no ca. fa. in Middleſex to warrant the teftatum, as appeared 
by ſearching : but after the ſearch, a cg. ſa. in Middleſex was 
returned, and entered in the ſheriff's book. The court 
held, that had the application been recent, they muſt have 
taken notice of ie: But as defendant bad long acquieſced, 
and as poſſibly an action for an eſcape might have been 
brought againſt the ſheriff of Somerſarſpire, the rule to ſhew 
cauſe, why the teſlatum ca. ſa. ſhould not be ſet aſide, was 
diſcharged. Barnes, 209. 211. | 

Rule to ſhew cauſe why ff. fa. ſhould not be ſet aſide, 
the judgment being above a year old, and not revived by 
ſer. fa. nor any continuance of fi. fa. entered on record. 
Plaintrff, before cauſe therein, entered the continuance, and 
produced intervening writs of f. fa. to warrant the ſame; 
vrhereupon the rule was diſcharged. Elegit may be con- 
tinued before ſuing out the writ ; but fi. fa. or ca. ſa. can- 
not be continued, without ſuing out the writ. Law v. 
Beart. Barnes, 210. 

To warrant ſuch continuances, the firſt writ muſt appear 
to have been returned, otherwiſe they will be inſufficient. 
Blaper v. Baldwin Barnes, 213. 

To a ff. fa. directed to the ſheriff of Exeter, he returned 


"that the defendant was a beneficed clerk, having no lay fee, 8 
62117 n 
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On which plaintiff ſued out a fer: facias de bonis ecclgſiaſticis, 
directed to the biſhop of Exeter; on receipt of which, his 
vicar general granted a ſeguęſtration, directed to the church- 
wardens of the pariſh, to ſequeſter the tythes and eccleſi- 
aſtical profits of defendant's vicarage. This ſequeſtration 
was not publiſhed, but was ſtayed in the regiſter's hands by 
the deſire of plaintiff's attorney. Soon after two other writs 
of fieri facias went down againſt the defendant, at the ſuit 
of others, on which /eque/trations were made out, and ſent 
to the churchwardens ; who duly publiſhed them, and thereby 
levied ſome money. Pending theſe writs, the plaintiff in 
the firſt writ, on which the ſegugſtration had been ſtayed, 
died, and left his attorney his executor. This executor, 
| finding that ſome money had been levied on ſequeſtrations, 
pretended that the _— levied ought to be paid to him as 
| executor of the plaintiff in the firſt writ; alledging, that 
; notwithſtanding the execution was delayed, and the writ re- 
turnable, yet the ſeque/iration thereon granted, had a pri- 
ority to others, ot accordingly claimed the ſame of the 


biſhop ; and to. enforce payment, obtained a rule to ſhew 
cauſe why the biſhop ſhould not return the writ of execu- 


ö 

It 

4 tion. On ſhewing cauſe, the court held, that . ueſtra- 
s ed 

rt 


tion on the teſtator's writ not having been publi while 
the writ was in force, had no priority: but that, if it had 
ve been publiſhed, the execution would have taken effect, and 
d, muſt have been firſt ſatisfied ; notwithſtanding the writ of _ 
en execution was returnable long ſince. Legaſſicke Exor. of 


w. Adams v. the biſhop of Exeter, B. R. Eaft. 22 Geo. 3. 


Hh 2 Of 


360 Df. Execution. 
- * 1 4 x F 1 * = 4.4 o * 
* 


Of executing the Writ of FIERI FACIAs. 


S a part of the goods in a houſe on a fi. fu. in 
the name of the whole, is good. Ld. Raym. 725. 
A e of goods by the ſheriff in execution, diveſts 


the EY property, and diſcharges his perſon. Salt. 
FS... a fe." the ſheriff cannot —_— — goods to the 


plainti * on an elegit OO . 346. 
Verla goods on a f not chen ge 1. co-obligor, 
up they are fold, { the plaintiff ſatis La. , Rayn, 


16 
en Nos a. the debt is arid 
by ng ſheriff, Ek Ibid, © ED 


"If two writs of f. fa: be delivered to the ſheriff the ſame 
day he muſt execute the former firſt, or an action will lie 
Fo him, unleſs the plaintiff, who delivered the firſt writ, 

So boat: out 3 warrant thereon. Ld. Raym. 252. 


1 he riff ſells goods under a ff. fa. that was laſt deli- 
vered, the property is bound, ng con afterwards 
ſeize them under the former writ. 2. Salk. 

0. But in ſuch caſe, the party 3 yn the firſt 
25 has his remedy by Won againſt the ſheriff, hid. 

. on a fi. fa. be altered after it is ſealed, the 
execution thereon is void. Prac. Reg. 219. Barnes, 199. 
There were two joint partners in trade; judgment was 

againſt one; and on a fe. fa. againſt him, all the goods un- 
divided, were ſeized in execution. Per cur. The ſheriff 
can ſell no more than the moiety, for the 3rd of the 
other moiety was not affected by the judgment, nor can it 
be taken in execution. Ld. Raym. 871 ; 
If a ſubject recovers a judgment, and ſues out a 1 « fa. 

though the execution is not compleated by the ſheri 
ſame ſhall be preferred to the king's extent, ſued out * 
rior to the judgment recovere Uppom v. Sumner. 2 
Blackf. Rep. 1251, 1294. A ſubjeQ s judgment is preferred 


to the king's debt, if that judgment is recovered before the 


king's fuit is commenced, or proceſs awarded for it, by the 
feat 33% of Hem. 8: c. 35. % 34. 


„cannot be executed after defendant becomes a 


bankrupt. © £4. Raym. 252. 
efendant became a bankrupt, and after his certificate 
e; his goods were taken in execution. Defendant 
thereupon, obtained a rule to ſhew cauſe, why the £ fa. 
ould not be ſet afide, and reſtitution awarded, on 5 
Per 


9. 2. 


Da oO» my 
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—Per cur. We are not required by that ſtatute to proceed 
in a ſummary way, as to the goods of a bankrupt, though 
as. to his perſon we are. If defendant did not obtain his 
certificate in time, ſo as to plead it, he may bring an audita 
querela, | Rule diſcharged. Calcraft and Swan. Barnes, 


Benda rendered in diſcharge of bail, and his perſon 
was diſcharged out of execution as a bankrupt, purſuant to 
the flatute 5 Geb. 2. c. 30. His goods were afterwards 
taken by a fi. fa. and he applied to have them releaſed ; but 
on ſhewing cauſe the rule was diſcharged. The court held, 
that the Fit might be taken; there is no clauſe in the 
ſtatute which extends to the goods. Barnes, 206. 

A bankrupt, executor or adminiftrator, pleading a falſe 
plea,” which is found againſt him, after the commiſſion, Hlued 
is liable to execution for coſts : for the ſtatutes of bankrupts 
extend not to effects which the bankrupt may have in auter 
droit. Howard v. Femmett Exor. 1 Black Re. 400. 

A . fa. may be executed after the death of the plaintiff 
if teffed before. Id. Ram. 1073. Salk. 322 

0 a fl. fa. bearing telle before defendant's death, may be 
executed upon the goods in the hands of the executors. 
LA. Raym. 850. Bunb. 21777. | 

Execution on a ff. fa. in the life of the teſtator, gives 2 

right to the executors. Salk. 12. 3 

adminiſtratrix of I. S. recovered a judgment in C, B. 
of 340 l. againſt C. and ſued out a fl. fa. to which the ſhe- 
riff returned, that he had ſeized goods to the value, but that 
they remained for want of buyers. Afterwards, and before 
the goods were ſold, D. died, on which C. ſued out a ſci. fa. 
to the ſheriff, to ſhew cauſe why the goods ſhould not be 
reſtored, ſuppoſing that, as D. was dead, there was nobody 
to have the fruits of the execution. Upon demurrer to the 
writ, judgment was given for defendant ; which judgment 
was affirmed afterwards on error in B. R.—C. being, by the 
ſeiſing of the goods in execution, diſcharged of the judg- 
ment. Vide Clerk v. Withers. Ld. Raym. 1702. 1 Salk. 

22. and caſes of executions there cited. The ſheriff, in 
uch caſe, is reſponſible to the repreſentative of the plaintiff, 

But in caſe of an extent and inquiſition had, the execu- 
tion is not compleat, till a /iberate is awarded; and if the 
plaintiff to the execution die before the awarding of the i- 
berate, the writ of extend: {oe is abated by his death ; and 
his repreſentative cannot have fruit thereon, becaufe no 
a Hh 3 right 
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right was veſted by the extent. Vide Cleeve v. Vere, Cry, 
El 450. 457: 1 Jenes, 385. and the caſes cited above. 

If a hen by force of a fi. fa. ſell a term in the pre- 
miſſes, and the judgment on which the fi. fa. iſſued is after. 
wards reverſed, yet the ſale ſhall ſtand, though the plaintiff, 
in the writ of error, ſhall be reſtored to the value. For the 
ſheriff who made the ſale had lawful authority to ſell, and by 
the ſale the vendee had an abſolute property in the term ſcld. 
If it were otherwiſe, and the fale of the term ſhould be 
avoided, the vendee would loſe his term, and his money too, 
and therefore great inconvenience would' follow, that none 
would buy of the ſheriff goods or chattels in ſuch caſes : 
and ſo execution of judgments (which is the life of the law) 
would not be done. Vide Manning's Caſe, 8 Co. 96. 

If a ſheriff on a fi. fa. ſells a leaſe or term of a houſe, he 
cannot turn the leflee out of poſſeſſion, but the vendee, in 
ſuch caſe, muſt bring his ejeAment. 2 Show. 12 85. 

A ſheriff on a ff. = cannot ſell an eſtate for life, becauſe 
it is a freehold. 3 Co. 13. But it is ſaid to have been ad- 


mitted, that ſince the ſtatute 29 Car. 2. an eftate pur auter 
vie may be ſold on a fi. fa. Comb. 3979. 

* "The ſheriff cannot take in execution, goods pawned or 
gaged for debt—nor goods demiſed or letten for years—nor 
goods. diftrained—nor the goods of a ſtranger on the pre- 
miſſes : for the ſheriff has power to diſpoſe of the goods and 
chattels of the debtor only. EFF 


Ot 
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* Of executing the Writ of ELEGiT. 


| ON an elegit, if the ſheriff finds goods, he may deliver 
| them to the plaintiff by appraiſement ; but he cannot on 
2 fi. fa. Ld. Raym. 346. 7% 3008 
"On Eu an elegit, no notice need be given, 
7 


If the ſheri 


upon an inquiſition upon an elegit, returns 


the defendant to have twenty acres in Dale, and twenty acres in 


Sale, and delivers the twenty acres in Sale for the moiety of the 
whole, all is void: for he ought to deliver a moiety of 


twenty acres in each ville; and this might be avoided in evi- 


dence, in ejectment W for the lands. 1 Lev. 165. 8 

If upon an elegit, the ſheriff deliver the moiety of a houſe, 
without metes and bounds, the return will be ill, and quaſhed 
for incertainty ; but ſaid, that if a ſheriff deliver more than 
a moiety upon an elegit, the return is not void; but voidable 
by writ of error, or audita querela. Carth. 453. 

If upon an elegit, the ſheriff delivers more than a moiety, 
the execution is void: becauſe the ſheriff has exceeded that 
authority which was circumſcribed ; and plaintiff, upon 
bringing an ejefment, cannot recover under that title. And 
therefore plaintiff, in ſuch caſe, is at liberty to purſue a more 
effectual execution. 2 Salk. 564. 


After the writ of elegit returned, and entered upon the 


roll, though the return is wrong, it cannot be quaſhed or 


diſcharged, but by writ of error. Sed g. and vide Neeb. 313. 
In caſe of execution by elegit, ejectment muſt be brought 


to gain poſſeſſion. 2 
f A. and B. recover ſeveral judgments againſt C. and A. 
ſues out an elegit, and has a moiety of C. 's lands delivered to. 
him, and then B. ſues out an elegit, the ſheriff can only ex- 
tend a moiety of the remaining lands. Cro. El. 482. 
But if A. has two judgments againſt C. and in the ſame 


term takes out two elegits, on the one he may have a moiety 


of the whole, and on the other, the other moiety, and is not 
reſtrained on the latter to a moiety of the moiety : for in judg- 
ment of law, the whole term is but one day. Hard. 23. 

A term of years may either be extended, or fold as part of 


the perſonalty. 8/Co. 171. A rent-charge may be extended. 
Moor. 32. So may lands in ancient demeſne. Hob. 47. But 


a rent-ſeck, or copybold lands, not. Cro. El. 656. 3 C. 9. 
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1 houſe is \ recovered by any real action or 
- the ſheriff may break it en to dehver — 2 upon 
——— — the words of the writ are, habere fa- 
dat ſeiſinam, $0 Sc. But upon a fi fa. in a per- 
Action, 20 ſuit of a ſubjed?, the ſheriff cannot break 
-open''s houſe to do execution, though denied entrance. 
But in all caſes where the king is the ſheriff (if the 
doors be not open) may break the party's. houſe, either to 
arreſt, or do other ewecution, r ene 
Vid. Semayni's, g qr 227-5 
Ber ths- hdals'of any. . is not a caftie or pri 
but for tei and therefor if any one flies to hi 1 = 
or any other are t or to his 
| —_— — vent £4 lawful —.— or — the or- 
ary proceſs 6f law, the ſheriff, in fuch caſes, after de- 
— made, may break open the houſe to arreſt 
1 there, or to do execution of the goods 
fo concealed there hy fraud or covin. lidl. 
On all liquidated" ſums, as money due on bills- of ex- 
change, notes of hand, money lent, and on account ſtated, 
the j 3 the trial generally include the intereſt from the 
ey was due and payable in the meaſure of 
1 go by default, or the like, 
the — due thereom may be aſcertained on executing 
the'writ of enquiry, But on a judgment on à bond, as 
the damages in debt are merely nominal, the ſheriff, under 
plaintiff's direction, may levy intereſt and coſts, 'beſides 
poundage, and other charges out of the penalty,” to the 
time execution is compleated. 2 Vol. Rules and orders, 
I. B. ene C. B. 90. 1 Barnes 131. rar. 


my.” 
On an annuity f bond and judgment for the penalty; the 
arrears of the annuity can only be Jevied: but then 
rr r Jubeyrer nent, 


—— . The” wa Geo. 7 4 B. 2 Blackf. Rep. 


fe hath been held in C. B. hat aft cnctutidn- wiceuted; 
thourh the judgment be for a penalty, the court cannot 
refet-it to the 'Þrothonotary, to enquire what is due for prin- 
cipal, intereſt, and coſts, and what is levied, in order to 
make reſtitetion of che ſurplus, without the conſent of the 
plaintiff: but defendant muſt apply for relief to a court of 
equity. 2 Barnes 162. 

Debt on bond againſt the principal, and after againſt 


tre bail and the whole n. levied of the goods 11 
ai 


Of the Sheriff s Duty and Fees, &c. 
remaining in the ſheriff's hands, they 


moved that pres might accept his principal, intereſt, and 
charges, and that the ſheriff might return the reſt, - The 
court of B. R. ſaid, that defendants. came very late, fos 
they never uſed to make ſuch a rule after execution exe- 
cuted; yet, being in the caſe of bail, and the money re- 
maining in the ſheriff's hands, it was granted. But if 
the ſheriff had paid the money over to the plaintiff, they 
would not help them. Anon. Mich. 30 Car. 242. 
The court will not = goods taken by a f. fa. in 
the hands of the ſheriff, till a diſpute concerning the pro- 
perty of them is decided, unleſs for the — and 
at the inſtance and requeſt of the ſheriff, 2 Blackſ. Rep. 
1064. 6 „ el 
The ſheriff is bound to anſwer the returned value of 
the goods, though they are afterwards reſcued, Lord 


mM. IO 5. . b 
x: was q held, that if a ſheriff takes goods in 
execution, by virtue of a fi. fa. and is out of office before 
they are ſold, that in ſuch caſe he could not ſell and de- 
liver the money to the party, becauſe his authority deter- 
mined with his office: but that he ought-to deliver fuch 
money over to the new ſheriff (as he doth the priſoners} 
and return; that thereupon a venditioni exponas may be a- 
warded, to the new ſheriff. —But ſince it hath been held, 
that though a new ſheriff is made, yet the old may fell 
the goods ſo by him levied ; but if he return the writ that 
the goods are in his hands pre defactu emptorum, in fuck 
caſe a diſtringas ſhall go to him to deliver them over to 
the new ſheriff, and after that a venditioni expenat. Vid 
3 Salk. 323. It ſeems that a ſheriff may ſell goods after he is 
out of office, without a venditioni exponas, Vide Ld. Raym. 


1073. 1 720 uns 99) io enn 
But where a fi. fa. comes to a ſheriff, and he goes out 
of office. before tis executed, his. ſucceſſor may. execute it, 
becauſe ſuch writ is general, and not directed to any par- 
ticular ſheriff by name; but tis otherwiſe if dir to 
a ſheriff by name .So note, the difference between general 
writs to the ſheriff, and ſpecial writs. to a ſheriff by name. 
Vide. : Salk, 147. | ' wc 51; #68:5 
— arreſted by a ca. ſa. paid the money to the 
ſheriff's officers ; before the return, defendant delivered to 
the ſheriff a ff. fa. againſt the plaintiff ;- upon which the. 
ſheriff levied the ſum. therein expreſſed, out of the money 


7 
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5 in bis hands by the. ca. ſa. and upon being called upon 
to return the ca. /. made the return thereof to the above 
effect, which the court held inſufficient, and accordingly 
ordered him to pay the money paid to him upon the 
en. ſa; to. the plaintiff, deducting his poundage. Barnes 


Upon executing a writ of elegit, haberg facias poſſeſſionem, 
or habere facias ſeiſinam, * ſheriff is 22 Ay for 
| 2828 twelve - pence for every twenty ſilliugs of the yearly 
value of the manor, meſſuages, lands, tenements, &c. where- 
| 7 peſſeſſwon;or ſeiain is given.— 29 of Elix. c. 14.—3 of Geo. 1. 
e 6. 8 % fret 
1: a like fee on executing an extent and liberate, 8 of 
Geo. 1. & 25: of 3. . | 
This is the rate of poundage, when the whole exceeds 
not the yearly value of one hundred pounds e but if the fame 
exceeds the yearly value of one hundred pounds, then he is 
entitled to ce more for every twenty ſbillings per annuum, 
over and above the ſum of one hundred pounds. 
Upon executing a 65 u. or levari, the ſheriff is entitled 
to have 'tweive-pence for every twenty ſhillings, where the ſum 
- levied exceeds not one hundred pounds; and fix-pence for every 
ttoenty ſbillings, where the ſum exceeds one hundred pounds. 
Ads wget 1) or 5 A Fe 
1 pon executing a ca. ſa. or upon charging any per- 
ſon in execution by ſuch writ, he is entitled to poundage 
for no greater ſum than the real debt, hond due and 
— by the plaintiff, amounts to; which ſum the plain- 
tiff muſt mark on the back of ſuch writ before delivery 
- thereof to the ſheriff. 3 Geo. I. c. 15. 1 
The ſheriff had defendant in execution on a ca. ſa. and 
the plaintiff delivered him an habeas corpus, in order to 
remove him into the king's-bench priſon. The ſheriff 
upon this inſiſted to be paid his poundage on the execution, 
before he parted with the body, and would have diſtin- 
guiſhed this from the caſes' in Salk. 330, 331, 332. inaſ- 
much as he had here executed the proceſs, and thoſe caſes 
are only againſt his inſiſting to be paid before hand: and 
that there is nothing in the ſtatutes 29 of Elix. or 3 of 
Geo. 1. againſt it, and offered on payment of poundage 
to bring the body. But the court faid, they could not 
be making bargains with people to obey their proceſs, 
which they wouid enforce obedience to, and leave the 
ſheriff to his action of debt for his fees, which _— _ 
, va 


F 


Ot Exetution. 267 
Of the Sheriff's Duty and Fees, &c. 


legal temedy. The matter went off, upon the ſheriff's 
ſubmitting to carry him to the' judge's chamber. And 
* Fofter, juſt. ſaid, if he was brought to him, he would not 
turn him over till the poundage was paid.  J/hite v. Haugb. 
Stra. 1262. 

The ſheriff may maintain an action on the flat. 29 of Eliz. 
c. 4. for executing an elegit, Ld. Raym. 1212. Salk. 


209. . 

"if AS B. have two ſeveral judgments againſt C. and 
they take out two fi. fa.*'s, which are both delivered to the 
ſheriff the ſame day, and the ſheriff executes that which was 
laſt delivered, it bearing ze/?e before the other; and after- 
wards, apprehending that he ought to have executed that 
which was firſt delivered, he takes the ſame goods, and de- 
livers them in execution on the firſt writ, this ſecond execu- 
tion is void: for though the ſheriff ought” to have executed 
the writ which was firſt delivered, yet having executed the 
- laſt firſt, the vendee ſhall keep the goods, and the party muſt 

ſeek his remedy againſt the ſheriff, And the reaſon of this is, 
for the quiet of purchaſers under ſheriff*s executions. © Carth, 
419. Ld.” Raym. 251. Are 

So where a ff. fa. is delivered to the ſheriff to- day, and ano- 
ther to-morrow, and the ſheriff executes the laſt firſt, by 
making ſale of the goods, ſuch fale ſhall ſtand; and the ven- 
dee ſhall hold the goods, againſt him who delivered the firſt 
writ; and his remedy is only by action againſt the ſheriff, 
Carth. 420. Vide the flat. of frauds, 29 Car. 2. c. 3. by which 
the ſheriff is to endorſe on the back of the writ, the day of 
the month and year whereon he received it, the goods being 
thereby bound from the delivery of the writ, and not from the 
teſle. 
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AG of. error is #-ſuperſedeas to an execution [not begun 
to be executed] as ſoon as allewed,” and without, notice | 
in B. X. Salt. 321 
But if execution be ated; before a ey ut mer al. 
lowed, or notice, it may be returned afterwards. H. 
A writ of error cannot ſuperſede an execution on 4 « fa. 
Actually begun: becauſe the goods are of a'peri e na- 
ture, and muſt not wait the determination of the fait. 
Eherefore 2 vendee upon a lawful judgment and execution 
thereupon, ſhall not loſe his property on a reverſal b bong 
But in C. B. a writ of error is he deas fro 
ſealing, but from the delivery to the of the ror 
Barnes 205, 209. 
* _ error e and bail her taboos held ir- 
ar, though the writ of error was pent before ment 
ſigned. - Barnes 260. PR 
| Though a writ of error is an immediate ana hs 
if bail in error is r equired, and not put in four 
the mit of error delivered; and a ſuperſedeas d there- 
on, the iff may take out execution. | 
|Defendant brought error, and put in bail, wma ſerved 
him wid a rule for better bail; and thereon notice was given 
to: juſtify at a judge's chambers, but they did not. And 
che Bail not having been juſtified wiehir: four days, plaintiff 
wok à certificate thereof from the clerk of the errors, and 
ſuad out 2 ca. fa. which was held to be regular. Barnes 211. 
I error is allowed, and bail thereon put in, though the 
writ of error is returnable before judgment is actually ſign- 
ed, yet execution may not be 8 out, 2 is, if the — 
of error is returnable, and the judgment ſigned in the _ 
term.) 1 Barnes 195. But it final Nene is not fi a 
till a ſubſequent term aſter error allowed, execution may bh 
taken out; becauſe. final judgment of a ſubſequent term can- 
not be affected, or removeable by a writ of « error returnable a 
preceding term. 1 Barnes 132. | 
If the ſheriff returns a ff. fect et non inveni emptares, be ⸗ 
| neee, the execution is not to de undone. 
1 Fent. 255. 3 
A writ of error is a ſuperſedeas Hom the ibs of the al- 
lowance, and that is notice of itſelf; Say Rep. 51. Burr. 
Rep. 4 pt. 340-—But if the defendant have notice before the 
allowance, it is from the time of that notice a 'fuperſedeas. 
But though the allowance is notice of itſelf guad to ſuperſede 
the execution, yet, to bring the attorney into contempt, he 
_ have had actual notice. 


Allowance 
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© Allowance of a writ of error on a judgment by nil dicit, 
is. ſo. entirely a ſuperſedeas to a ſubſequent writ of execution, 
and all proceedings thereon grounded againſt the bail, that all 
may be 5 aſide upon motion. Dudley v. Stakes. 2 Black/. 
2; | S 
ir the . of error is returnable the eſſoign day of term, 
and the judgment be ſigned the ſame term, execution can- 
not be ſued out. Barnes 198. 00 
If a urit of error be not returnable before the death of the 
chief juſtice, it is loſt ; but execution may not be taken out 
without leave of the court. Barnes 201. And where in 
ſuch caſe execution was taken out without leave, it was held 
irregular. It was held that the writ of error not being re- 
turned, and ſigned by the chief juſtice, becomes ineffectual 
dy his death. bid. * [17 
If ſeveral bring error, and one dies, there cannot be exe- 
cution without leave. King's Rep. 159. 1 
In Mich. 1778, interlocutory judgment was ſigned, and, 
to ſave the GPs of executing a writ of enquiry, the de- 
fendant confeſſed judgment to 421. with liberty to ſign the 
judgment the laſt day of the then Mich. term. On 3oth' of 
Neu. the plaintiff gave notice of taxing coſts, in conſe- 
quence of which the defendant's agent got a writ of error re- 
turnable the 1 Feb. which was allowed the 287), and ſer- 
vice thereof on plaintiff's agent was given the 30th of Nov. 
—On 1 Feb: plaintiff's agent ſerved a rule to certify the 
record in error; and the defendant's agent paid eleven ſhil- 
lings in part of the tranſcript money, —On the laſt day of 
Hil. term, viz. 12 Feb. the defendant died, after which 
the plaintiff's agent finding final judgment not ſigned, 
on the 25th Feb. 1779, ſigned the judgment by confeſſion, 
as of Hil. term, and on the 26th iſſued execution for da- 
mages and coſts, teſted on the laſt day of Hi. term, which 
was in the defendant's life time. On which execution, the 
damages were levied and paid to the plaintiff's attorney, to 
abide the determination of the court on the regularity of 
the execution. In Mich. 1779, on the argument of the 
caſe, on motion to ſet aſide the execution, the court were 
unanimous, that the execution was irregular.— But Buller, 
juſt, ſeemed to ſay, that notwithſtanding the writ of error 
did not abate till the defendant's. death, yet that on an 
affidavit of the death, by which ſuch abatement would have 
appeared, the court would, on motion, have given leave to 
take out execution ; and that this execution, for — — 


Of ſuperſeding Exxcurion- 


ſuch motion, could not be ſupported. Beard and others exe- 
cutors v. Kenyon. B. R. Mich. 1779. | 
Execution was taken out after error allowed, and bail 
put in. And the queſtion was, Whether ſuch execution 
was regular For plaintiff, the writ of error being returnable 
tres Trin. was ſpent before final. judgment ſigned, which was 
not till goth of June, after the end of Trinity; and that 
therefore the execution was regular..——For. defendant it 
was urged, that by the writ of error the record was tran- 
ſcribed into B. R. that the writ was not ſpent z that the 
final 12 ſigned in Trinity vacation relates to the 
firſt day of Trin. term; and that therefore the writ of 
ertor is a ſuperſedeas to it, and the execution in queſtion 
bears te//e the laſt day of the term. If plaintiff had ſtaid 
till Mich. term, before he had ſigned final judgment, as 
in Jay v. Fanjhaw, he might have had ſome colour to take 
dut execution, (though that is a practice not to be en- 
couraged.) The court were of that opinion, and ordered the 
execution to be ſet aſide, and reſtitution and coſts. Var- 
wick v. Figg. Barnes 196. | 
Motion to ſet aſide execution iſſued after error allowed, 
and notice thereof given. It appeared interlocutory judg- 
ment was ſigned, and a writ -of enquiry executed in Wick. 
term; and the writ of error was then allowed, and notice 
given; but the final judgment was not ſigned till after the 
beginning of Hilary term after. The court held the exe- 
cution regular; the interloc. yy nr not being removeable 
by the writ of error, and the judgment being ſigned 
of a ſubſequent term, was not removed. No rule. Cooke 
v. Horrock, Barnes 197. 
Error brought, and the writ of error returnable efſo;gn day 
of Hilary. Final judgment ſigned the ſame term, and the 
plaintiff took out exccution, apprehending the judgment 
not removed by the writ. On which defendant moved to 
ſet the execution aſide, inſiſting, that the judgment relates 
to the eſſoign day; and the court will not make a fraction 
of a day, ſo conſequently, the record was removed by the 
writ. —2Jaintiff inſiſted, that the judgment muſt be given 
before the return of the writ of error; and, if given on the 
return day of the writ of error, it cannot be removed by 
that writ. The court held the record well removed, and 
ſet aſide the execution with coſts, no action to be brought. 
Barnes 198. | : 
Joint action againſt ſeyeral, damages 200. a four on 
trial, and five ſhillings againſt one who let ju — 5010 
| etault. 


Of ſuperſeding EXECUTION: 


default. The Hur brought error in the name of the one 
who was not obliged to find bail, becauſe it was by default. 
And on motion for leave to take out execution againſt the 
frur, notwithſtanding ſuch writ of error, the rule was made 
abſolute on afſidavit of ſervice. | Barnes 202. D Hh 1h 

An audita querela is no ſuperſedeas, and therefore execution 
2 taken out, unleſs a ſuperſedeas be ſued forth. And 
if the audita guerela be founded on a deed, it muſt be proved 
in court, before a ſuperſedeas ſhall be granted. Salt. 92. 
I che goods of a man ontlatued be fold by the ſheriff on 
the writ of capias utlagatum, &c. and aſterwards the out- 
lawry is reverſed by writ of error, the defendant ſhall have 
reſtitution of his goods: but if the ſheriff by force of a ff. fa. 
ſells goods, and afterwards the judgment is reverſed by error, 
the deferidant ſhall not have reſtitution of his goods, but the 
value of them for which they were ſold. Hoe's caſe, 5 Co. go. 

Where plaintiff has execution, and the money is levied 
and paid, and that judgment is afterwards reverſed, there, 
becauſe it appears on the record that the money is paid, the 
party ſhall have reſtitution without a ſcire facias, becauſe 
there is a certainty of what was loſt : otherwiſe where the 
money is levied but not paid, for then there muſt be a 
fei. fa. ſuggeſting the fact, viz. the ſum levied, &c. But 
where judgment 1s ſet aſide for irregularity, there needs no 
ſcire facias for reſtitution, but an attachment ſhall be granted 
upon the rule for contempt, if there be not a reſtitution 
made. 2 Salk. 588. | 

After execution executed, if error is brought, and the 
former judgment is reverſed, and reſtitution awarded, the 
plaintiff in error may have a ſcire facias, ſuggeſting the 
whole ſpecial matter. Hide Cyo. Car. 328.—And now fince 
the 4 and 5 Anne, c. 16. payment of the ſum awarded to be 
reſtored, will be a good plea. | ti 
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But if by arigina), fifteen... 
B. E. though. a judicial writ mul bo unmabis on 3 
proceedings are by bill, yet any de- 


| — — Lew 725 in 


. 2 L. 
Iv — proding 6 wet of ror it is 
Tat, foundation for proceeding againſt the | bail, 1 
| X writ bearing oft out of term is void dut the ſherif 


By 23 Cer. 2. fat. 2 2. 6 6. to remedy th delay of 
ſuits, by reaſon of teen days between "the 

of writs in perſonal actions, it is enacted, That in all 
actions of debt, and all other e rn, depot, 
* exer; and alſo in all actions of gjeclione firme 


4 need to EG — between — Sons 
<< of the return of any writ or writs of venire facias, habeas 
& corpora juratorum, or diſtringas juratores, writ of fieri 
« facias, or writs of capias ad ſatisfactendum; and that the 
« want of fifteen days between the tele day and the day of 
« the return of any ſuch writ, ſhall not be, or adjuds 


4 to be, any: matter or cauſe of error, any law, &c: to the 
« contrary.” 

A Ca. ſa. made returnable at a day which falls out of 
term, would not be void, though liable to be ſet aſide on 


motion; nor can ſuch a defect in it, be taken adyantage - 
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bail, upon « general demurrer to a / ire acias bro ht 
by bo them Rep. 4 pt. 1187. fi L * 
In all continued writs of execution, the ahias muſt be t- Ld 
the day the former writ was returnable. Salk. 699. Jide 
2 Tow, 200. But otherwiſe in caſes of me proceſs, for 


A fi. fa. q on motion, beca returnable on a 
general return, inſtead of a day certain, according to the ori- 5 
— action. Barnes, 21 

The Ca. Sa. in an ang: againſt an attorney by Bill}. 
was returnable on a general return, inſtead of a day certain; 
and on motion; it was quaſhed, and defendant ordered to be 
dino by * with coſts, defendant conſenting 
to bring no For per cur. Defendant cannot take 
advange of this matter by writ of error; and if he could, 
be unreaſonable to keep nnn 


Abu ae Barnes, 413. 

A Ca. Sa. may be amended after it has been executed, 
making it returnable before our juſtices, inſtead of before. us. ©. 
Hunt v. Kemarickh, Tr. 12 Geo. 3. 2 Blackſ. Rep. * 
7 to amend it, is by motion to amend it, by the 

ward of the writ upon the roll. 

. writ of execution — may be amended by. hs. 
record of the judgment; as, where after a C. Sa. executed, 
it was — to amend the writ by the record of the judg- 
ment, making the defendant's name Edmund, inſtead of 
Edward; and on rule to ther cauſe, it was made abſolute,  » 
Barnes, 10. 

At common-lato, judgme nts between ſub ect and Alia, 
related to the firſt y OE the term in which they were re- 
covered, in reſpect of the /ands of the debtor, and to the 
date of the writ. of execution, in reſpect of his gaads and 
chattel.—but now, by the flatute of frauds, a judgment ſhall 
not bind the lands in the hands of a bona-fide purchaſer, 
_ only from the time of actually ſigning the ſame; nor 

my in the hands of a ſtranger, or purchaſer, Sin. 
0 M | but only from the actual delivery of the writ: to the 
ſheriff, —_A OR C. Neither before nor ſince 
= atute of _ „is the property altered, but continues 
till execution executed. The meaning of 
re, words in the ſtatute is, that after the writ' is ſa de- 
livered, if the defendant make an aſſignment of his goods, 
unleſs in 8 oyert, the ſheriff may take them in exe- 
Yor, I, Ii cution, 
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What Writs 'Y Execution MUST, og NEED 
„ NOT "BE RETURNED. 


WHT: . Lew execu „ ho to be executed by 


1 no return to 
caliſe W the W s. the effect of his 


et, if a party FA himſelf injured by an erro- 
ESL, he may. apply to the W to L067 it; 


75 da refu afal, an action on the caſe lies againſt him. Keb. 


we capias ad ſatisfaciendum, habere acias ſeifiuam, or 

we fer. 44 4 liberate, &c. are Tos is Sew au 
gs 0 not returned, 5 Ca. 90. 4 G. 67; Law 

1 202. — But an elegit muſt be . Ibid. Be- 

ule che extent is to be made by an inqueſt. 

So the capiat /i laicus, extent and N muſt all be re- 

rned' $4 tenant by ſtatute merchant, can bring an 


e aq n 25 104. But the conuſee may eater 
4575 1 wy return 2 i * 1 75 e I 88 
. * 


= Wy was foci for the late CY to Mer conld why 
he ſhould not return ſeveral writs of = . and venditioni, ex- 


. * & * 
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1. 

ah warrant on a fi Af . had been directed to 3 
nominees, and he ſerved a rule for the bailiff of the 7 
V Lancaſter to return the ſheriff's mandate on the 
which Was diſcharged, the warrant having been dire 
officers of plaintiff's nomination, and at his peril, and — 
to the officers of the bailiff of the Duchy, Barnes, 416. 

f. f#. muſt be returned, if all che money is not levied on 
1 e a ſecond execution can be taken out, Salk, 318; | 


1i z : Where 
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IF. plaintiff takes out a ca. fa. or a ff. fa. he may have oe 
of them after another, or an elegit after both, if the 

Hob. 57. And if part be levied on a Eo the plincf ma may 

have 2 capias, or elegit, for the reſt. Hob. 58. 1 

Plaintiff took out a f. fa. within the year, and nulla bona 
returned; this was continued down for ſeveral years, and 
then the plaintiff took out a ca. ſa. without a previous ſeire 
facias, and held well enough. Aires v. Hardreſs. Stra. 100. 

Part was levied by a f. fa. within the year, and after the 
year expired the plainti revived his 1 ch gment by ſcire factas, 
and took out à ca, ſa. and held well, though he might have 
centinued the f. fa. down to the ſecond execution, without 
any ſcire facias. Pratt. Reg. 209. 

intiff may have a ſecond capias after an He Law 

of Ex. 1t6.—And if 7 be taken on a cg. ſa. and 

eſcape,. and no return is made of the writ, nor is © filed, 

Nor any record made of the award of the capias, the hintif 

may have a ſcire \fecias, and ar erde an elegit,” or any 
other writ. Bid. 117. 

Judgment in Middleſex. Fi. fa. there and nulla bona ; 
thereupon a fi. fa. into 2 was iſſued, but was not made 
a teflatum fi. fa, And the court being moved to ſet it 
aſh becauſe not 'a ?fatum, refuſed ſo to do, being of 
opinion, that the award of the teffatum f. fa. upon the roll, 
was ſufficient to warrant a ff. fa. into London; and chat it 
need not be made a teffatum. Barnet, 1 a 

A moiety of the damages was Jevied on one of the bail; 
and the other bail not having ſufficient to ſatisfy the remainder, 
the plaintiff reſorted back again to the ff gail, and took out 
a ſecond execution for the reſidue againſt che goods of the 
firft bail. And this was held bad. The plaintiff cannot 
levy by parcels without defendant's requeſt and conſent; he 
might as levied the whole on the defendant at firſt. The 
ſecond fi. fa. was ſet aſide, and reſtitution awarded. Barnes, 
202. Quære, If in this caſe the firft . fa: was 00 made out 
for a moiety only? 

If on an elegit only goods are Nied, and thoſe not ſuſf- 
_ cient to ſatisfy the whole debt, and bi! be returned as to the 
lands, there may be a ca. ſa. after an clegit; otherwiſe, if 
lands be extended by the elegit. Keb. 58. Hob. 77 Ld. 
| Raym. 1451. Sir. 226. for in the former caſe the elegitis but 
in the nature of a common f. fa. The election is not com- 
pleat unleſs the plaintiff has ſome benefit from the land, for 
the taking out the writ is not an actual election; and if there 
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Where there may be a SECOND Execution. 
be no lands, there is nothing to chuſe, and conſequently no 


ction. | 
And if it be returned to an elegit that there are no lands, 
the ſheriff need not return an inquiſition. Stra. 874. 
But whilſt. defendant continues in execution on a ca. ſa. 
there can be no other execution againſt him. Xe. 59. ex- 
cept in caſe of a ſtatute, c. where body, lands and goods, 
are all liable together. Keb. 60. 
If part of the lands is extended in the name of all, by ele- 
it, and the extent is returned, and the party accepts it, he 
Tha never have an extent for the reſidue in the ſame county. 
Law of Ex. 287. But there may be ſeveral writs of elegit into 
ſeveral counties. Law of Ex. 208. and there ſaid that the 
plaintiff may divide his execution. 8 
Plaintiff took out a fi. fa. and thereby levied part of his 
debt and coſts, and before the return thereof ſued out a te/ta- 
tum fi. fa. and under it levied the reſidue, and the court made 
the rule abſolute to ſet aſide the teſtatum fi. fa. for reſtitution 
and cofts. Barnes, 213. WIS | 
Ik defendant dies in execution upon a ca. /a. the plaintiff 
may, have a ſecond execution againſt his lands or goods, 
Stat, 21 Fac. I. c. 24. | 
After judgment in an action of debt on a former judgment, 
and ca. fa. delivered to the ſheriff, the defendant moved to ſtay 
execution, pending a writ of error brought to reverſe the 
former judgment. Per cur. The motion comes too late, it 
ought to be before judgment in the latter action. Barnes, 
20% 
efendant was taken in execution, and was diſcharged by 
plaintiff*s conſent, and a written agreement was entered in- 
to by the parties, that the judgment (which had been reviv- 
ed) ſhould ſtand. revived for twelve months. After more 
than a year from the laſt ca. ſa. plaintiff cauſed defendant to 
be taken in execution without continuances on the roll, 
relying. upon the written e The court held the 
eement to be null and void, and made the rule abſolute to 
ſet aſide the laſt ca. ſa. and diſcharged defendant out of cuſ- 
tody. Thompſon v. . Barnes, 205. 
| On a judgment on bond to pay an. annuity, if a f. fa. be 
ſued out, and marked only for part of the penalty, a new f. fa. 
for ſubſequent arrears cannot be taken out, without a previous 
ſcire facias, under the ſtat. 8 & g . 3. Howell v. Han- 


forthe... 2 Blackſ, Rep. 843. 
dec e 112 5 Of 
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| judg ment, and having 
the — on the ED 1 
2 contumacꝶ in, not performir ng 
for which Aiobedisger wh is put out of 
40 Ed. 3. 25. l. 28. Finch. 4 
80 2 —.— there 1. not be a any 2 to 
the county where he reſided, - Gro. 74. 577: bog et 
If one is outlawęd in wy cl a:captas utlagatum may. be 
ſued out ut againſt him in any 
Vent. 339 2 Hales Hit. 198. Buy” 
If a ca. in iſſues upon a n aQtion of delt, 
and theſheriff returns non a — and after a capias id 
Mgatum iſſues, upon which he is taken and impriſoned, and 


n * 


debt * againſt the ſheriff for the eſcape, becauſe of 


judice to him, he being in execution, as well for his 
as for the king's; 1 Ro. 4b: 8 Cre. El, 706. 
— If pvithin 2 year a 4a. .. iſſues on a 15e f. the the 
3 
a cdpias utlagatum, ers him 
Nor — inſt Em: for the deferidant was in SO 
at the ſuit” — the plaintiff er Prayer, inaſmuch as the 
— wus at the end of his proceſs; and no continuance 
ire pet mie lay after the capius utlagotum, which. being 
the charge of the lamtiff, imported an aun 
Salk. 218. 


But as forfeiture upon outlawry i in a perſonal action is is to 
the king, and the plaintiff in proceeding to outlaw the de- 
fendant, after, judgment, cannot be ſo much benefited, as 
by ſuing out any other proceſs of execution againſt him, a 
party ſeldom proceeds to it : but I thought it proper to men- 
tion ſuch a proceſs of execution in this place. 

It has been ſaid, os ay E. a I between an out- 
Jawry on mejne proceſs, a ment; that, as to the 
firſt, the — Fa no mer intereſt, br that Gs whole n 


as 


then-let to go at large, the party. that recovered 112 
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FJriag. 67. It appears to have been an action on the caſe. 
— | | of 


ich without a teflatum, 
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Of OuTLawzy upon Execution. 
ee, eee Go. Lit. 288. b. Cros 
e e 50. it was held, that there is no 
e e gn . d 
eto ſhew proceedings on ent poſt ca. 
7, mould not be fta 1 5 made Wales, Tue _ 
teſte the 29th of May, and after that day, and before 
the D became a priſoner in the Fleet at the 
ſuit of a 


perſon. It was notorious at Cheſter, that de- 
fendant was become inſolvent, and had aſſigned his effects 


for the benefit of his creditors. Plaintiff's agent was told 
dy the defendant's agent, that the defendant was in cuſtody. 
The he 2x1 gent was not yet returned, but remained in the ſhe- 
Tiff 's bande Per cur. The exigent was well ſued out, be- 
fore defendant's" commitment to the Fleet, and no notice was 
given of that commitment to plaintiff's agent, till after the 
exigent ; but the outlawry will ſignify — becauſe it 
ried by writ of error. Let the rule be abſolute, 
and plaintiff may charge defendant in execution. Speed: v. 
ber, Barnes, 321. 

Defendant outlawed after judgment, moved to. ſet aſide 
the outlawry, for want of a proclamation. Per cur. ; 
is not» matter to be determined in a ſummary 4 2 

0. Jac. 


289 


fendant may bring error. Barnes, 323-—Vide 
Defendant was outlawed after —— and 
Tapias utlagatum. Objection, that the judgment of > In 
appeared to be entered after plaintiff's d and that a — 
bor par gat iſſued without a revival of the judgment; and 
ownlow's Brrvia Judicialia, and the Regiſter of Ju- 
dicial Writs, fo. 42. 4. were cited, to ſhew. writs of 
ſeire facias in ſuch caſes brought by plaintiff's executors. 
Rule abſolute, to ſet aſide the capias utlagatum. Barnes, 325. 
Of reverſing outlawry, vide the ſecond volume. 
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Where there is a LI X roR RRNA upon 
* Wat to by qa 3. 
taken in Execution. 


'D Y the 8 Anne, c, 14. * © No goods or chattels whatſo- 

being in, ard upon any, meſſuage, lands, 
or tenemenits, which” Tha) be leaſed for life, years, at 
ill or otherwiſe, Thalt de Hable to be taken, by virtue of 
any execution, on any pretence Whatſoever, unleſs the 


-< party; at "whoſe fuit che execution is ſued, Thall, before 
the removal of fuch goods from off the ſaid premiſſes, by 


virtue of ſuch execution or extent, pay to the landlord of 
the faid premiſſes, or bis bailiff, all ſuch ſum or ſums of 


+ money, as are or ſhall be due for rent for the ſaid pre- 
4 miſſes, at the time of taking ſuch goods or chattels, by 


& virtue of ſuch execution, provided the ſaid arrears of rent 


<< an uf amount fo more than one year's rent; and in caſe the 


% ſaid artears ſhall exceed one year's rent, then the ſaid 


4 party, at whoſe fuit ſuch execution is ſued out, paying 


=& the faid landlord, or his bailiff, ane year's rent, may pro- 
s ceed to execute his Judgment, as he might have done be- 


fore the making of this act; and the ſheriff, or other of- 
& ficer, is hereby empowered and required to levy and pay 
to the plaintiff, as well the money ſo paid for rent, as the 


«<6, execution money.” $1513 | 


It has been achudged, r. „ That there muſt be a demand 


3. That a ground landlord; where there is an execution 


againſt the Ae, is not within the act. Stra. 789. 


after notice, before the landlord was paid his year's rent. 
Stra. 212. 05, my” 5 6 


n ** "= TW PF EW. 
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Upon the e nity of this ſtatute it hath been held, that 
under à commiſſion of | bankrupt, which is in the nature of a 
Ratute excention,; the landlerd ſhall be allowed his arrears of rent 
to the ſame amount, in preference to other ereditors, even 
though he bath neglected to diſtrain, while the goods remained 
on the premiſſes; which he is otherwiſe entitled to do for his 
entire rent, be the uantum what it may. 1 44. 13. 


By 


9. . — 
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Where chere is a Ligx, FOR Rear upon 
Goods taken i in Execution. r 


| feft. 8; it is provided, cc That 5 this act does not extend 
bende to let, hinder, ox F vr e the crown, in le- 


— vying; Lr or ſeizing any > fines, penalties, or 


1 12 of 5. 1728, an extent iſſued againſt P. tenant to 
8. The 22 of April, 1729, S. diſtrained for rent. On the 
234 the extent was executed; and on the 30th of the fame 

month, the inquiſition found the goods then in the poſſeſſion 
» of P. And on motion in the Exchequer, that the landlord 


might have the benefit of the ſtatute, notwithſtanding the 
— it was denied. Bunb. 260. 


But in Graves and D' Acaſtro, unb. 194. The court, on 

motion on behalf of the landlord, ordered the ſheriff to ſa- 

tisfy him one year's rent, the m ſeized on the outlatory 

of defendant remaining in the ſherift 's hands.—But'in Prat. 

Reg. C. P. 272. fai, that the landlord ſhall not have a 
year's rent on a ſpecial capias utlagatum. 

neee faid, that if 1 a. is delivered, and the goods a 

and ſold, but the writ not returned, and an extent for 
the king comes out of the exchequer, ſuch extent will over- 
reach the -y om ſale. Sed per cur. it is a dangerous practice. 

Able of ſale held to be a removal of goods, taken by a fi. fa. 
and a year's rent muſt be paid the landlord out of the my 
levied by the ſheriff, Barnes, 211. 

Defendant had judgment of nonſuit; and on a ff. fa. 
took plaintiff's corn in execution, which was unthreſhed ; 
the landlord then gave notice to the bailiff, that there was 
301. due for a year's rent; after this, the bailiff threſhed the 

Corn, and ſold it for 21/. Per cur, The landlord is entitled 
to one year's rent, before goods can be ſold upon coſts of a 
nonſuit. 2 Wil. 140. 

Inſtead of bringing an action againſt the ſheriff, c. 
when the goods are fold after notice, the beſt way for the 
landlord is to move the court, that he may have reſtitution 
to the amount 0 7 the goods which the ſheriff has ſeld, if they 
amount to leſs than a year's rent; or, if they amount to 
tnore, to have ſo much as will fatiy a ar's rent. 

Motion to have rent paid to the Andlord out of the 


money levied. On ſhewing cauſe, it appeared, that the 
s warrant on the execution, after it was ſealed, had 
been altered, and a new bailiff's name inſerted, Per cur, 


'The 


„% re 
Where thete is a Liz, rox Nur upon 
Goods ken 1 in Execution, 1 
3 300 warrant b Sn Alert þ vo goo ae lun i 8 raten - 

lliff and 
=D why qr" 
landlord's rent dall be pa 


che dfendan 
2 Vie Barnes, 12004 
ueſtion aroſe, via. Whether if the — 


from t this 


Ant s before the the goods were liable to 
ER rent? 3 the 
an iſſus to try, whether bank at the 


Alt does not 


3th 


Of eiAkorke in Execution. 


Ia B. K. 


N order to charge the 
ſendant, 9 
rule from the 


Ip or 44+ 45. bd. j 


I 


cufes 2 
of the Fass, 
for the 


that the defendant is in ens 


tody. On ſervite of which 
rule, — — will 7 
is ac edgment, for 
Which he is paid tos. 64. 
After which the plaintiff's at- 
enters a * committitur 
the marſhal's book, kept 
in the King's Bench office, 
to this effe 
| Middleſex, TE CD. i 
committed to the cuſtody of 
the marſhal of the Ma 
ſea, at the ſuit of A. B. for 
Tool. damages, [or debt as 
the caſe is] in a plea of treſ- 


aſs on the 2 there to re- 
main until, 
O. P. Ae 


Judgment Eafter term, 20 
Geo. 3. 
Roll 


Fos entering the committi- 
tur in the marſhal's book, the 
officer is paid 25. 

Then file the rule with 
Mr. Heberden, to whom is 
paid 25. 


If the defendant be in cuſtody of the ſheriff, a fc fa. 
muſt be made out, and a warrant thereon lodg 
gaoler. Vide title Priſoners, 2 vol. 


7—— ä 
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In K. B. 
In order to ch 
ns e 


k 1 a ee 14 FASL 


by a © Jus, paying 5. for 
writ; 8 oli by So 


rotary '1 5; 44. 

ear gg 72 judge 4 A ary, +6. 
which carries 2A to the 
clerk of the at the 


papers, 

Fleet, four days before che 
return, who is paid g. 24. 
Then the treaſury keeper muſt 
be applied to, to bring in the 
roll, on which final judgment 
muſt be entered, * | 

u pay 25. As udgment 
— + Prone f. clerk of 
the judgment ſhould have two 
or three days before-hand, 
On the day the defendant is 
brought into court, the officer 
is paid 105. 64. for bringing 
him up; 25s. to the cryer, 
and to the ſecondary 9.5, 


egit the 


= 


< 


8 


. The committitur piece muſt be filed or entered on the roll 
2 the end of the ſecond term. Totterell v. Philly, Burr. 


| 8 


of 


334 
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. R. 


tiff in the ſult ma ap 
to have been 1 may ap: 
pero hv the party, or his 
attorney, making ſatisfaction, 
ſhould demand If the party 
1 25 a warrant or autho- 


tity, directed to ſome attor- 


ney of the ſame court wherein 
5 „een is recovered, 
ſuch attorney to 
— up ſatisfaction upon the 
roll, which may be made out 
in the following form, on a 
ip of paper or parchment. 


— 1 20th Geo. 3d. 
Middleſex, Wer, ff. Satisfaction is 
between A. 
b B. ant and C. D. de- 
fendant, in a plea of debt 

for 1001. and 635. cofts. 
Judgment entered of Hilary 
term, 20th Geo. 3d Roll. 
es T. M. attorney for the 
plaintiff, 15 June, 

1780. 


This ſatisfaction piece muſt 
be taken to the clerk of the 
judgments, and he will make 
2n entry thereof in his book 
of remembrances, and deliver 
the fame over to the clerk of 
the treaſury, who will enter 


the ſame on the roll, for which. 


is paid in term JS. in vaca- 
lier ſomething more. 


wes 


Of ENTERING) SATISFACTION on the Roll. 


C. B. 


When: a judgment is ſxtiſ 
in vacation time, the plain - 
tiff ſhould execute a warrant 
of attorney; to two attornies 
of the court, or either of 
them, or to any other attor- 
ney of the ſame court, autho- 
ring ſuch attorney to ac- 
knowledge ſuch ſatisfaction 
on record. Application muſt 
then be made to the clerk of 
the judgments, who will pre- 
pare a fat, and attend with 
the attorney before a judge of 
the court, and get it ſigned; 
and then the clerk of the 


judgments will enter the ſame 


at the foot of the 3 
for which he will take 1 . 75s 
84. which includes all the 
fees. But if the judgment is 
above ten years fanding, he 
will take 55. more, as an 
extra fee due to the clerk of 
the treaſury. 


The entry in this court is 
as follows : 


« Afterwards, that is to 
ſay, on the day of 
in _ 5 
ar of the reign eorge 
the Third, now King of 
Great Britain, &c. roms 
the ſaid ¶ plaintiff] by A 
his —— 2 by 
ſpecial warrant to him in that 
behalf directed, before 
one of the juſtices 
of his Majeſty's Court of 
the Bench, at his chambers 
in Serjeant s Inn, Chancery- 
lane, 
43 


— as oh » - 
_— . 


Ot Execution. 


385 


Of ENTERING. SATISFACTION on the Roll. 


B. K. 

The entry is to the follow- 
ing effect: 

« Afterwards, to wit, [on 
ſome return day in the term; 
if by. original, on a general 
return day; if by bill, on a 
day certain] in the twentieth 

of the reign of our Sove- 
reign. Lord George the Third, 
now King of Great Britain, 
&c. at Weſtminſter, cometh 
the aforeſaid A. B. by his at- 
torney aforeſaid, [or by I. M. 
his attorney, in this behalf] 
and acknowledgeth himſelf to 
be ſatisfied by the ſaid C. D. 
of the debt and . 
_ and charges aforeſaid, 


C. B. 
lane, London, and acknow- 
ledgeth that he is ſatisfied of 
the debt and damages afore- 
ſaid; therefore let the ſaid 
even) of the debt and 
amages aforeſaid, be acquit- 


ted, &c.“ 


If ſatisfaction is acknow- 
ledged in term time, you ap- 
ply to the clerk of the trea- 
ſury, who will my the roll 
into court, and the ſecondary 
will enter ſatisfaction thereon, 
for which you pay 1s. per 
cent. for the poor's box, 2.5. 
to the prothonotary, and x5, 
to the .. 
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